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Account — Action for by executor or beneficiary against trusteeg ofioill — Coste. 
An exeontor or beneficiary is not entitled as of coarse to costs ont of the 
estate of his testator in respect of proceedings which are fonnd by the 
Court to be yeiations or unwarranted. Blomfield y. Kither and Another 40 

Action pok Account. See Account. 

■ Jurisdiction of Local Ck>UBTs as to Costs of. See Local Courts 

Act 18(16. L 

Administratrix GUM test., Power of Coukt to Batift Salb bt. See 
Beal Property Acts. 1. 

Administration and Probate Act VSQl—AwUcation for advice. Under 
special circumstances the Court may authorise trustees to advance moneys 
out of the corpus of their trust estate to the owner of a life interest in 
part of the estate on his griying security to the trustees to the satisfaction 
of the Court. InreBayne ... ... ... ... ... 109 

Advances by Trusts bb to Cestui que trust. See Administration and 
Probate Act 1891. 

Advice, Application for. See Administration and Probate Act 1891. 

Affidavit Vxeiftino Petition. See Companies Act 1864. 

Allegation of Materiality of Falsc Statement. See Local Courts 
Act 1886. 2. 

Application for Advice. See Administration and Probate Act 1891. 

Appointment of Exbcutobs. See Will. 1. 

Authority, Dbleqation of Statutory. See Criminal Law Consolidation 
Act 1876. 1. 

Beneficiary. See Account. 

Bequest. Bee Will. 2. 

OF ALL ** Moneys." See Will. 3. 

Berne Convention. See International Copyright. 

Breaches of Trust, Liability for. See Trustee. 

Cancellation of Certificate of Title. See Beal Property Acts. 2. 

Oase, Power of Judqe or Maoistrate to withdraw from Jury. 
See Negligence. 

Certificate of Title, Cancbllation of. See Eeal Property Acts. 2. 

Cestui que trust, Advances to by Trustees. See Adminlstratjlon and 
Probate Act 1801. 

Child, Maintenance of Illegitimate. See Destitute Persons Act 1881. 1. 

Civil Servant. Bee Criminal Law Consolidation Act 1876. 2. 

Collusion, Fbaud and. See Beal Property Acts. 1. 
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CoMMOir Employment. See Negligence. 

<*OMPANiE8 Act 196i— Winding up petition— Registered ojgice— Service of 
petition "Affidavit verifying petition. When a company has no registered 
office in South Australia the Supreme Court may order that service of a 
petition to wind up the company on a director of the company shall be 
regarded as service upon the company. 

When the petitioner is a registered company the Supreme Court may 
order that the. necessary affidavit verifying the petition be made by the 
manager of the petitioning company. In the Matter of a Petition to toind 
up The Portable Oaa Company Limited ... ... ... ... 86 

Complaint, Dbath of Mother before. See Destitute Persons Act 1881. 1. 

Condition, Life Estate on. See Will. 4. 

Construction. See Will. 1. 2. 3. 4. 

Contract, Divisibility of. Affecting Lands under Beal Pbopbrty 
Acts and under Old System. See Real Property Acts. 1. 

Contributory Negligence. See Negligence. 

Convention, Berne. See International Copyright. 

Convention, Order in Council, Berne. November 22, 1887. See Inter- 
national Copyright. 

Conveyance on Sale. See Stamp Act 1886. 1. 

Copyright. See International Copyright. 

Corpus, Habeas, ad test. See Local Courts Act 1886. 3. 

OF Estate, Distribution of. See Will. 5. 

Costs. See Account, see Costs in Insolvency, and see Local Courts Act L886. 1. 

Costs in Insolvency— -4 ct No. 8 of 1868-9 (an Act to amend the law relating 
to costs of practitioners of the Supreme Court)— The Insolvent Act 1886 and 
Rules — Costs — Taxation. The jurisdiction of the Supreme Court or a 
Judge thereof under Act No. 8 of 1868-9 (intituled An Act to amend the 
law relating to the costs of practitioners of the Supreme Court) extends to 
costs in insolvency proceedipgs. 

That jurisdiction is not taken away nor limited by The Insolvent Act 
1886. In re Richard Chaffey Baker and Wm. Barlow, Gentlemen two, i^... 107 

Costs of Actions, Jurisdiction of Local Courts as to. See Local Courts 
Act 1886. 1. 

Council, Order in — November 28, 1887. See International Copyright. 

Court, Power of to Ratify Sale by Administratrix cum test. See 
Beal Property Acts. 1. 

Seal of Local. See Local Courts Act 1886. 3. 

Courts, Jurisdiction of Local as to Costs of Actions. See Local 
Courts Act 1886. 1. 

Criminal Law. See Local Courts Act 1886. 2. and Criminal Law Consoli- 
dation Act. 1. 2. 

1. Criminal Law Consolidation Act 1876— Pok'ce Act 1869-70--^m&e««fe- 
ment— Public Servant — Delegation of statutory authority — Receipt of money 
by virtue of employment. Prisoner was a constable appointed under the 
provisions of the Police Act 1869-70, part 1, and his duty was to act as 
clerk in the detective office, Adelaide. In 1875 the Commiseioner of Police 
was entrusted by the Treasurer with the duty of issuing hawkers' licenses, 
ynder instructions from the Commissioner the licenses were after that date 
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issued by U. a olerk in the detective office, with the prisoner's assistance. 
U. fell ill and in his absence the prisoner issued the licenses, and, it was 
alleged, converted the license fees or some of them to his own nse. Prisoner 
was indicted for embezzlement under section 193 of the Criminal Law Oon- 
solidation Act 1876. 

Held—{\) That prisoner, though not a civil servant, was employed in the 
public service of Her Majesty. 

(2) That the Commissioner of Police might lawfully delegate his authority 
as the receiver of license fees under the Licensed Hawkers Act No. 3 of 
1863. 

(3) That the prisoner was entrusted with the receipt of the license fees 
"by virtue of his employment" within the meaning of section 193 of the 
Criminal Law Consolidation Act 1876. Reg. v. Spooner ... ... 123 

2. Criminal Law Consolidation Act lS76^Emhezzle}nent— Civil Servant. 
On a prosecution for embezzlement against a person in the employ of 
Her Majesty* s Government, it is enough to support a conviction to prove 
a general deficiency under section 194 of the Criminal Law Consolidation 
Act Beg. v. Hannah ... ... ... ... ... 58 

Death of Mothbb bbfobc Complaint. See Destitute Persons Act 1881. 1. 

Dbductions. See Will. 5. 

Dbbd, Incomplbtb. See Stamp Act 1886. 2. 

Dblbgation of Statutoby Authobitv. See Criminal Law Consolidation 
Act 1876. 1. 

1. Destitute Pebsons Act ISSl— Maintenance of illegitimate child -Death 

of mother before complaint — Evidence, Notwithstanding the death of the 
mother of an illegitimate child a complaint for maintenance thereof may 
be made and an order may be obtained on general evidence. 

The evidence of the mother of an illegitimate child is not necessary to 
sustain an order for maintenance of such child on complaint made in 
that behalf. Such order may be obtained on general evidence. 

Fahy V. Hall ... ... ... ... ... ... 56 

2. Destitute Pebsons Act ISSl— Husband and wife— Discretion— Mainten- 

ance. A wife who voluntarily leaves her husband and refuses to live 
with him on the ground of his cruelty to her is not, on a complaint 
made under section 9 of the Destitute Persons Act 1881, entitled to an 
order for maintenance, she not having been deserted or left without 
adequate means of support within the meaning of the said section. 

The Court on the hearing of such a complaint has no jurisdiction to 
enquire into the matrimonial relations between the parties so as to deter- 
mine the reasonableness or lawfulness of an alleged separation or 
desertion. Bristow v. Bristow ... ... ... ... 43 

DiscBETiON. See Destitute Persons Act 1881. 2. 

Distbibution of Cobpus of estate. See Will. 5. 

DisTBiCT Councils Act 1887. See Local Courts Act 1886. 1. 

Divisibility of Contbact affecting Lands undeb Real Pboperty 
Acts and Old System. See Real Property Acts. 1. 

Duty, Liability to Stamp. See Stamp Act 1886. 1. 2. 

Embezzlement. See Criminal Law Consolidation Act 1876. 1, 9. 

flMPLOYMENT, COMMON. See Negligence. 
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Emplotmbnt, BiciiPT OF MoNST BT TiBTus OF. See Cruninal Law 
ConBoUdation Act 1876. 1. 

Estate, Distribution of Cobpub of. See Will. 6. 
^- Income of Tbubt. See Will. 5. 

ON Condition. See Will. 4. 

EviDiNOiB. See Destitute PerBons A.ot 1881. 1. 

ExBCUTOB. See Acconnt. 

ExBCUTOBB, Afpointmbnt OF. See Will. 1. 

Exemptions. See Stamp Act 1886. 2. 

False Statement, Allegation of Materiality of. See Local Courts 
Act 1886. 2. 

Fine Arts OopYRiaHT Act 1862 (25 and 26 Vict c. 68). See InternatioQal 
Copyright. 

Fobfeitubb. See Will. 4. 

Fraud and Collusion. See Beal Property Acts. 1. 

Habeas Cobpcs ad test. See Local Courts Act 1886. 3. 

Husband and Wife. See Destitute Persons Act 1881. 2. 

Illboitimatf. Child, Maintenance of. See Destitute Persons Act 1881. 1. 

Income of Trust Estate. See WiU. 5. 

Incomplete Deed. See Stamp Act 1886. 2. 

Infants, Maintbnance of. See Beal Property Acts. 1. 

Information. See Local Courts Act 1886. 2. 

Insolvency. See Costs in Insolvency. 

Instrument, Rectification of. See Mistake. 

International CovYmaBT ^International Copyright ^c^l844 (7 and 8 Vict, 
c, 12)— Fine Arts Copyright Act 1862 (25 and 26 Vict. c. 68)— International 
Copyright Act 1886 (49 and 60 Vict. c. Si)— Berne Convention— Order in 
Council, November 22, 1887. There is no authority to establish that in 
a picture painted in ap foreign country by an alien there is a common law 
right enforceable in the British dominions. 

The International Copyright Acts 1844 and 1886, and the Order in 
Council of November 22, 1887, made under the International Copyright 
Act 1844 (7 and 8 Vict. c. 12), extend in their application to the colonies, 
and the measure of protection under the copyright created by the Fine 
Arts Copyright Act 1862 is the same in South Australia as in England. 

The effect of the incorporation of the International Copyright Act 
1844 in the Fine Arts Copyright Act 1862 (25 and 26 Vict. c. 68) is to 
authorise the inclusion of paintings in the subject matter of Orders in 
Council made under the A.ot of 1844. 

The Berne Convention, as incorporated in the Order in Council of 
November 22, 1887, properly defines (within the meaning of section 2 of 
the International Copyright Act 1844) the measure of copyright granted 
thereby. 

Such copyright extends to paintings, so that a painting executed by a 
German artist in Germany and assigned to a British subject is entitled 
to copyright in South Australia. Fiehburn Brothers y. Adelaide Cyclor- 
ama Company Limited ... ... ... .„ ... 2f> 

Intestacy. See Will. 4. . 

Joint Tenancy. See Will 2. 
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Judge or Magi8tb&.ts, Powbb of to Withdbaw Casb from Jury. See 
Negrliflrenoe. 

Jurisdiction of Sufbime Court. See Cost in Insolyenoy. 

OF Local Courts as to Costs of Action. See LoeaJ 

Courts Act 1886. 1. 

Jury, Power of Judge or Maoistrarb to Withdraw Case from. 
See Negligence. 

Lands undek Real Property Acts and under Old System, Divisi- 
bility of Contract affbotino. See Real Property Acts. 1. 

Liability for Breaches of Trust. See Trustee. 

to Stamp Duty. See Stamp Act 1886. 1. 2. 

LiCENSiD Hawkers Act 1863. See Criminal Law Consolidation Act 1876. 1. 

Life Estate on Condition. See Will. 4. 

Local Court, Seal of. See Local Courts Act 1886. 3. 

1. Local Courts Act 1S86— District Councils Act 1S87— Jurisdiction of Local 

Courts as to costs of actions — Rule for prohibition. Section 259 of the 
Local Courts Act 1886 does not give to a Local Court a discretion 
empowering such Court to order costs to be paid by a successful party in 
an action. Hodgkins y. District Council of Bumside ... ... 37 

2. Local Codrts Act 1886, section 266 — Information^Per jury— Allegation 

of materiality of false statement— If egativing truth of statement — Practice, 
In an information for perjury one count, laid under and following the 
language of section 266, Local Courts Act 1886, set out " That the defend- 
"ant in an examination upon oath before the Local Court of Adelaide 
" wilfully and corruptly gave false eyidence, to wit." The alleged false 
evidence was then set out, but no allegation of its materiality or of its 
untruth was made. 
Heldf that the count was bad by reason of these omissions. 
Regr. y. Koster ... ... ... ... ... ... 1 

3. Local Courts Act 1886— Habeas corpus ad test.—Seal of Local Court, 

Notwithstanding that a Judge of the Supreme Court has power to issue 
an order in the nature of habeas corpus ad test, under see. 249 of the 
Local Courts Act 1886, that power will only be exercised in eases of great 
emergency. 
The " seal of the Local Court " mentioned in that section is the seal of 
the Court in which the order is returnable. Dittmer v. Radestoch ... 39 

Magistrate to Withdraw Case from Jury, Power op Judge or. 
See Negligence. 

Maintenance. See Destitute Persons Act 1881. 2. 

OP Illbgitimatk Child. See Destitute Persons Act 1881. 1. 

-^- — of Infant. See Real Property Acts. 1. 

Materiality of False Statement, Allegation of. See Local Courts 
Act 1886. 2. 

Mistake. See Real Property Acts. 2. 

Mistake — Rectijkation of instrument. D.C. and his three sons (plaintiiSs, 
with M.O. wife of D.C.) carried on business as sheepf armors in New South 
Wales and dissolved partnership in June 1886, on which date the three 
sons covenanted to pay to their father or to their mother and the longest 
liver the sum of ^,000 if demanded and interest at £6 per cent, until 
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demand. The principal sum not to be demandable after the death of the 
Burviror. To give Becnrity to the testator, one of the plaintiffs who 
managed his father's affairsgave instrnctionB for a mortgage to be pre- 
pared to secare the balance of the principal (^,000), and, in preparing the 
mortgage, by inadvertence the principal was made payable on October 13, 
1896, instead of in terms of the deed of dissolution. 

The said D.C. having died a doubt arose as to whether the said mortgage 
belonged to M.O. in her own right, or whether it belonged to the defend- 
ants (of whom she was one) in their capacity as executors of D.O. 

Declared- (1) ITiat the principal moneys secured by the mortgage were 
payable to the plaintiff M.O. in her own right if demanded by her, and the 
interest was also payable to her in her own right, and failing demand by 
her of the principal in her lifetime that the mortgagors were discharged. 

(2) That the mortgage be transferred to M.O. in her own right, judgment 
not to be given out for two months in order that notice might be given to 
parties svd juris in the other colonies interested in the proceedings. 
Cudmore and Others v. Cudmore and Another ... ... ... 119 

MoNBY, Bbcbipt of BY VIRTUE OF Employmbnt. Scc Orimiual Law Oon- 

solidation Act 1876. 1. 
" MoNBYS," Bkqubst OP ALL. See Will. 3. 

Mother, Death of Bbfobb Complaint. See Destitute Persons Act 1881. 1. ■ 
NBGATiviNa Truth of Statement. See Local Courts Act 1886. 2. 
KBGLiaBNCE - Contributory negligence— Gammon employment— Power of Judge 
or Magistrate to withdraw case from Jury. J. the plaintiff (a lumper) 
sustained injuries in consequence of the alleged negligence of the defend- 
ants in permitting the hatch of the defendants' steamer " Nemesis '* 
to be in a deficient and dangerous condition, whereby the plaintiff, who 
was working on the hatch, fell into the hold and was injured. 

There was evidence that the crossbeam of the hatioh had been partly 
embedded in the cargo of the ship, and had been raised by the appli- 
cation of steam power during the last voyage of the ship. 

It was suggested by the plaintiff that the beam had been bent by the 
extraordinary force applied to it. There was uncontradicted evidence 
that steam force was used to force it into its position in the hatch. 

The stevedores were employed in unloading the ship with the assistance 
of the ship's men, under the orders of the third officer of the ship. 

In consequence, it was alleged, of the bend in the crossbeam, the " fore- 
and-af ter " could not be raised by ordinary steady pressure of steam, and 
force was used to jerk it out. 

Before the order to jerk the crossbeam out was given, the third officer 
gave the order '* stand clear." When the order to stand clear was given, 
the plaintiff was standing on the after-part of the hatch with the object (it 
was alleged) of catching the " f ore-and-af ter " as it was raised. 

It was alleged that in consequence of the bend the crossbeam sprang 
back and the entire hatch collapsed, precipitating the plaintiff into the 
hold. 

Heldf that on this evidence the presiding Special Magistrate should 
not have withdrawn the case from the jury. The questions of negligence 
or contributory negligence are questions solely for the jury. No prepon- 
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deraaoe of evidenoe on one side or the other can transfer the right of 
decision to the Judge. Although a plaintiff has by himself or by his 
servants been gnilty of negligence, yet if snoh negligence did not directly 
partly cause the accident, the plaintiff can maintain an action. 
Held also, that on the evidence there was no common employment. 
Jamieson v. Huddart, Parker if Co. Limited ... ... ... HO 

Negliobncb, Contsibutoky. See Negligence. 

Notice. See Beal Property Acts. 1. 

Office, BsaiSTEBBD. See Companies Act 1864. 

Old System, Divisibility of Conract affecting Lands undeb, and 
UNDER Real Pbopbbty Acts. See Beal Property Acts. 1. 

Order in Council, November 22, 1887. See International Copyright. 

Party, Third, Procedure. See Beal Property Acts. 1. 

Perjury. See Local Courts Act 1886. 2. 

Petition Affidavit Verifying. See Companies Act 1864. 

S SB VICE OP. See Companies Act 1864. 

Winding up. See Companies Act 1864. 

Police Act 1869-70. See Criminal Law Consolidation Act 1876. 1. 

PowEB OF Adkinistratbix CUM TEST. See Beal Property Acts. J. 

OF Court to Ratify Sale by Administratrix cum test. See 

Beal Property Acts . 1 . 

of Judge ob Magistrate to Withdbaw Case from Jury. See 

Negligence. 

Pbactice. See Beal Property Acts. 1. 

See Local Courts Act 1886. 2. 

Pbocedube, Thibd Pabty. See Beal Property Acts. 1. 

Pbohibition, Bulb for. See Local Courts Act 1886. 1. 

Public Servant. See Criminal Law Consolidation Act 1876. 1. 

Batification. See Beal Property Acts. 1. 

1. Beal Property Acts— T^ie Real Property Act of 1861— ileal Property Act 
Amendment Act 1878— r?ie Real Property Act 1886— TTtil—rnw^a— 
Trustees — Maintenance of Infants— Power of Administratrix cum test, — 
Fraud and collusion— Notice— Divisibility of contract affecting lands 
under Real Property Acts and under old system — Third party procedure — 
Practice— Power of Cowrt to ratify sale by administratrix cum test. W. A. 
died on 22nd March, 1879, possessed of land, part of which was under the 
provisions of the Beal Property Acts ; part of the land not under those 
Acts was held under possessory title. 

By his will, dated 9th January, 1879, W. A. devised and bequeathed the 
whole of his real and personal estate unto S. C. and H. B. upon trust, to 
allow the testator's wife, A. M. A., to have the use of the same during her 
life or widowhood, and after her death or marriage to divide the same 
between such of the testator's youngest four children — T., W., S. and J, — 
as should attain the age of 21 years ; and by his will W. A. gave his trustees 
power to sell the whole or any part of his real estate, and apply the pro- 
ceeds towards the maintenance and education of his said wife and the said 
four children, and he appointed the said S. C. and H. B. his executors. 

S. C. and H. B. renounced and disclaimed, and administration cum test, 
was granted by the Supreme Court to A. M. A. 



Miv INDEX. 

PAQB 

A. M. A., actingr on the advice of her solicitors (the third parties) was, 
on application being made by her as administratrix, registered as proprietor 
of snch part of the land of the testator as was at the time of his death 
under the Beal Property Acts. She also as such administratrix made 
application to have all the remaining portion of the testator's land, except 
that held under a possessory title, brought und6r the Acts in her name, 
which application was granted upon execution by the trustees of a formal 
disclaimer, and A. M. A. thereupon became registered as absolute prc^rietor 
of the said remaining land except as aforesaid. 

On 10th November, 1880, A. M. A. sold to B. A., her son, portion of the 
testator's land used as a brickyard, including the land brought under the 
Act by her, also that held under a possessory title, at the full market 
value, and the purchase money was expended by her in payment of the 
testator's debts and the maintenance of herself and the maintenance and 
education of the children named in the will. 

The transfer to B. A. was duly registered subject to mortgage by him to 
A. M. A., which was subsequently discharged, and another mortgage was 
given by B. A. to a stranger. 

In 1886, after several attempted sales by public auction, all the remaining 
lands of the testator— being three allotments. Nod. 1139, 1140, and 114il, 
Bowden — were sold by A. M. A. to B. A. at public auction, at a fair value. 

The registration of the transfer of the last-mentioned properties was 
not completed, one of the beneficiaries, T. A., having entered a caveat. 

The administratrix died in 1889, and the Public Trustee was duly 
appointed sole trustee under the will. 

The solicitors of the said A. M. A. were joined as third parties. 

Held, that A. M. A. as such administratrix could not exercise the powers 
of the trustees under the will, therefore she had no right to bring lands 
of the testator under the Real Property Acts and no power to sell, but was 
merely charged with the duty of conveying the estate to the persons 
entitled under the will. 

"Fraud'' in section 187 of The Beal Property Act 1886 means aetual 
fraud. 

A sale and transfer for valuable consideration of land held under the 
Beal Property Acts (the sale being in breach of trust created by a 
particular instrument) is only impeachable for fraud in respect of such 
breach of trust as against the transferee on proof of notice to him, not only 
of the existence of the particular instrument, but also of its legal effect. 

A contract of sale, the subject matter whereof is land of which part only 

. is under the Beal Property Act, is divisible, and is not vitiated in respect 

of the lands under the Act by circumstances which, although constructively 

fraudulent so as to vitiate the sale in respect of the land not under the 

Act, nevertheless do not amount to fraud within the meaning of the Act. 

When the defendant in an action joins third parties, counsel for the 
plaintiff should cross-examine the defendant's witnesses before they are 
cross-examined by counsel for the third parties, and if he introduces new 
matter the plaintiff's counsel may re-examine. 

Held also, that any presumption of mala fides raised by the relationship 
between the administratrix and the defendant was rebutted by the facts 
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proY«d in eTidenee, and that as the sales actually resulted in benefit to 
the estate (altbongrH made in excess of the powers of the adminiBtratrix), 
and were sales of which the Conrt would have approved had applioalnon 
for 8anoti<m been made at the time of the sale, the Conrt would not now 
rescind the transactionB. 

The Conrt directed that as to the sale of allotments 1199, 114(H and 1141, 
Bewden, that if within one month the Public Trustee receiyed a guarantee 
from a responsible person that he would bid at an auction an amount to 
oover the purchase money, interest and costs of sale, then that the sale 
would be re-opened and the proper^ comprised therein put up at auction 
for the benefit of the estate, otherwise the sale was confirmed on payment 
of purchase-money and interest. PithUc Trustee ▼. Arthur, F'leming and 
others third parties ... ... ... ... ... ... 59 

2. Rkal Pbopibkty Acts— Real Property Act 1^6— Mistake - Cancellation of 
Certificate of TStle. M. the petitioner, was the registered proprietor in fee 
simple of certsin land, being allotment Nod. 1, portions of allotments 
Nod. 2 and 3, and allotments 4 and 5, West Thebarton. A public-house 
stood on allotment No. 1. The stables and outbuildings appurtenant to 
the public-house were erected on a portion of lot No. 2, whioh portion of 
lot No. 2 was comprised in the certificate of title of lots Nod. 3, 4, 5, 
Beg. YoL 545, fol. 36. M. sold portion of lot Nod. 3 and lots 4 and 5 to the 
defendant, and M.'b agent prepared a transfer of all the land comprised 
in certificate of title Reg. vol. 545, fol. 56, including thereby in mistake 
the said portion of lot 2. The transfer was duly signed and registered. 
M. presently discovered the mistake and lodged a caveat forbidding the 
registration of any dealing with the said portion of lot No.. 2, and filed 
his petition for an order to rectify the mistake. 

Heldf (1) that the petitioner was entitled to portion of lot No. 2 in fee 
iriteple free from incumbrances ; (2) that it was erroneouBly included in 
the said transfer. 

^ Ordered also, that the B-egistrar-Glenerai make such entries canceUing 
the said certificate of title as would give effect to order of the Court. 

InreMallen ... ... ... ... ... 34 

Rbcbipt of MoNinr by Virtue of Employment. See Criminal Law GonsolidatLoii 
Act 1876. 1. 

Rectifioation of Instrument. See Mistake. 

RaaieTBBSD Office. See Companies Act 1864. 

Removal of Trustee. See Trustee. 

Rule fob Pbohibition. See Local Courts Aet 1886. 1. 

Sale, Conveyance on. See Stamp Act 1886. 1. 

Power of Court to ratify. See Real Property Acts. 1. 

Seal of Local Court. See Local Courts Act 1886. 8. 

Servant, Civil. See Criminal Law Consolidation Act 1876. 2. 

— « ^ Civil. See Local Court Act 1886. 3. 

Public. See Criminal Law Consolidation Act 1876. 1. 

Service of Petition. See Companies Act 1864. 

1. Stamp Act 1886— Conveyance on sale^Liahility to stamp duty. An offer 
to sell land made in writing and accepted by parol is not a *^ conveyance on 
pale'* within the meaniog of the Stamp Act 1886. Winter v. Brown ... 11 
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2. Stamp Act 1886 -Incomplete deed— Liability to stamp duty -Exemptions, 
The plaintiffs were by deed appointed the trustees of a certain club. The 
deed purported to be made between the members of the club (described as 
the several persocs hereto of the first part, whose hands and seals are or 
shall be from time to time hereunto subscribed or affixed), and the plaintiffs 
of the second part. The deed contained a declaration of trust, and an 
undertakings by each member to indemnify the trustees to the amount of 
£20 against certain losses. The deed was dated and had been executed by 
certain members, including the defendant, before the passing of the Stamp 
Act 1886; o^her members had executed it subsequently to that Act 
becoming law. The deed was not stamped. 
In an action on the covenant of indemnity, 

Held^ per Way, C.J. (Bundey J. dissentiente), affirming the decision of 
Boucaut, Acting C.J. (24 S.A.L.B. 110), that the deed had not bfen 
executed before the coming into operation of the Stamp Act 1886 within 
the meaning of section 16 of that Act. That it was chargeable with 
duty, and therefore inadmissible in evidence. Smith and Others v. 
Scammell ... ... ... ... ... ... 95 

Stamp Duty, Liability to. See Stamp Act 1886. 1. 2. 

Statement, Negativing Truth of. See Local Courts Act 1886. 2. 

Allegation of MATERiALiry of False. See Local Courts Act 

1886. 2. 

Statutes— 

7 and 8 Vict. c. 12 ... (International Copyright Act 1844). See International 

Copyright. 

22 of 1861 (Real Property Act). See Beal Property Acta. 1. 

25 and 26 Vict. c. 68... (Fine Arts Copyright Act 1862). See International Copy- 
right. 

3 of 1863 (Licensed Hawkers Act). See Criminal Law Consolidation 

Act 1876. 1. 

13 of 1864 (The Companies Act). See Companies Act 1864. 

8 of 1868-9 (An Act to amend the law relating to costs of practitioners 

of the Supreme Court). See Costs in Insolvency. 

16 of 1869-70 (Police Act). See Criminal Law Consohdation Act 1876. 1. 

38 of 1876 (Criminal Law Consolidation Act). See Criminal Law 

Consolidation Act 1876. 1. 2. 
128 of 1878 (Real Property Act Amendment Act). See Beal Property 

Acts. 1. 
210 of 1881 .. (Destitute Persons Act). See Destitute Persons Act 1881. 

1. 2. 
49 and soviet, c. 33... (International Copyright Act 1886). See International 

Copyright. 

372 of 1886 (Stamp Act). See Stamp Act 1886. 1. 2. 

380 of 1866 (The Real Property Act). See Real Property Acts. 1. 2. 

385 of 1886 (The Insolvent Act). See Costs in Insolvency. 

386 of 1886 (Local Courts Act). See Local Courts Act 1886. 1. 2. 3. 

419 of 1887 (District Councils Act). See Local Courts Act 1886. 1. 

537 of 1891 (Administration and Probate Act). See Administration 

and Probate Act 1891. 
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BtatdtobY Authobitt, Delegation of. See Criminal Law Consolidation Act 

1876. 1. 
Substitution. See Will. 1. 

SupBEME CooBT, JuBiSDiOTiON OF. See Costs in Insolvency. 
System, Old, Divisibilitt of Contbact affecting Lands undeb, and undeb 

Real Pbopbbtt Acts. See Real Property Acts. 1. 
Taxation. See Costs in losolvency. 
Tenancy, Joint. Pee Will. 2. 

Thibd Pabty Pbocedube. See Real Property Acts. 1. 
Title, Cancellation of Cebtificate of. See Real Property Acts. 2. 
Tbust Eptates, Income of. See Will. 5. 
TfiuST, Liability fob Bbkaches of. See Trustee. 

Trustee — Removal of tnutee — Liability for breaches of trust. D. was 
oo-trnstee of A.M. and K. under the will of M. deceased. K. renounced 
and disclaimed. A.&f. by reason of agre and infirmity entrusted the active 
management and execution of the trusts to D. D. misapplied certain of 
the trust funds by using the same for his own purposes under the device 
of a loan to his wife on her note. He made certain investments of the trust 
funds, some with his own relations and others with strangers on inadequate 
and nnathorised securities, and also charged the estate with commission 
on rents and interests collected by him in the estate, contrary to the 
express terms of the will. 

Ordered {inter alia) that D. be removed from the trust and that he make 
good the amounts improperly invested by him, with 10 per cent, interest 
per annum until payment, the trustees in the meantime having a lien on 
the investments with power to sell and to exercise all the right of 
mortgagees. 

That on payment by D. of such amounts, he be entitled to a transfer 
of the respective securities. 
Ordered also that D. pay the ooBts of the action. 
Svjanson and Others y, Dungey ... ... ... .. 87 

Tbustee. See Real Property Act. 1. 

Tbustebs. See Account. 

->———— See Administration and Probate Act 1891. 

' — See Real Property Acts. 1. 

Tbuth of Statement, Negativing. See Local Courts Act 1886. 2. 
Wife and Husband. See Destitute Persons Act 1881. 2. 
Will. See Account. 

See Real Property Acts. 1. 

1. Wilt, — Appointment of executors — Substitution — Constructioii, The testator 
by his last will and testament declared as follows :— **I appoint my dear 
*' wife M. S. trustee and sole executor hereof . . . and after the death 
'* of my said wife I appoint T. F. and A. S. trustees and executors hereof." 
The testator being dead, his widow became mentally incapable of taking 
out probate of the will. 

Held, that the intention of the testator was that T. F. and A. S. should 
act in substitution for M. S. if she became incapable of acting as executor, 
and that they were entitled to probate. In the Goods of John 8oal, 
Deceased ... ... ... ... ... ... ... 12 
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2. Will— Co?w^rttciion~B«qiW8t— Joint tenancy. The testator by hia last will 

and testament deyifled and bequeathed his estate in the words following, 
that is to say: " I will and bequeath all my property that I own at 
'* present and everythingr that I may obtain hereafter to my wife and 
" her children." 

Heldf that the words *'to my wife and her children" meant, to the 
testator's wife and his children by her living at the time of his decease. 

Held, further, that under the bequest the wife and children took as joint 
tenants. Piiblic Trustee v. McQuUoch ... ... ... ... 8 

3. WiijJj—Construction-^Bequest of all "moneys." R. the testatrix, by her last 

will and testament made tu her brother and sister a bequest (in th« woeds 
of the will) of ' ' all moneys lent on mortgage or otherwise belonging to me 
' ' the testatrix at my decease absolutely share and share alike. " There was 
a bequest of certain specific legacies to other legatees. 

The testatrix died possessed of household effects and £2 in money. She 
was at her death entitled under the will of one K. deceased, to ^ share of 
K.'s residuary real and personal estate which had not been realised, but 
the value of which was ascertained after B.'s death. K. by his will 
directed that far the purpose of transmission and enjoyment his residuary 
real and personal estate should be considered as money. 

Held, that under the bequest of "all moneys" the brother and sister 
took the interest of the testatrix under K.'s will. In the Matter of the 
Will of L. F, H. W. Richter, Deceased ... ... ... ... 104 

4. Wihh^Congtruction—L'ife estate on condition — Forfeiture -^Intestacy, H. S. 

the testator, by his last will bearing date the lOth day of Deo. 1888, duly 
* appointed trustees and directed payment of his debts. The testator 
further devised and bequeathed all his real and personal estate to his 
trustees subject to the trusts following, that is to say— "As to ny secftions 
"numbered respectively 527 and 528, situate in the hundred of Appila, 
" upon trust to permit and suffer my son G. S. to occupy and farm the same, 
" and to pay over the rents and profits thereof to my said trustees for my 
" widow, to support her and maintain and educate my younger ofaildien 
" until he attains twenty-six years of age ; then upon trust for th««aid G.S. 
" for his natural life, subject to the payment of £100 yearly to my said 
" trustees until my youngest child shall attain majority." 

The testator by the will declared the like trust with respect to other 
lands in favor of his second son J. H. S. and his third son J; S. vespectiTdy, 
except that the annual sum to be paid by each was ^10 and £1 respec- 
tively. 

The testator further declared that if his eldest son G.S. should die befoM 
attaining twenty-six years of age, or refuse to take the said sections on 
the conditions aforesaid, the same should be held in trust for his seoond 
son till attaining twenty-six years of .age, subject as aforesaid ; and then 
upon trust for him during his life. And upon the death of the seoond 
son before attaining twenty-six years of age, or his refusal as aforesaid, a 
like declaration was made in favor of the third son. 

If the third son died before attaining twenty-six years of age or refused, 
it was declared that the land should be held upon trust for the remainder 
of the testator's children, share and share alike, subject to an annuity of 
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je75 to the tMt«tov*s widowi which was in another part of the will directed 
to be paid out of the rent and profits of the said land. 

The will farther provided as follows :^" I give and bequeath to my 
** daughter Alice the sum of £200 on her attaining the age of twenty-one 
'* years if the fond* will permit." 

The will contained a provision for forfeiture as follows :— '* If any son 
** shall not work his said property to the satisfaction of my trustees he 
** shall be depriTed of all interest therein, and the property shall be sold 
"and the proceeds equally divided amongst my children on the youngest 
" attaining twenty-one years of age." 

The win contained no specific direction with respect to the testator's 
stock and implements. The testator left his widow him surviving, and 
also left his three sons--G. S., J. H. S. and J. S.— E. J. S. (referred to in 
the will as ** my daughter Alice"), and other children. G. S. and J. H. S. 
occupied and farmed their respective sections pursuant to the directions in 
the will. J. 8. did not do so owing to the smallness of his section. 

Declared and held — (1) That on the determination of the respective life 
interests of the testator's sons — G. S., J. H. S. and J. S. — in the land 
directed to be farmed by each of them the same vested in the trustees, and 
would be disposable under the statute of distributions as in intestacy. 

(2) That each son working his land under the testator's direction was 
bound to pay over to the trustees only the net profit after deducting all 
proper personal living and working expenses and allowances. 

(3) That as to the stock, farming implements, and utensils of the testa- 
tor, he died intestate. 

(i) That the said J. S. had not forfeited his interest under the will, as he 
had not refused to comply with the testator's directions. The trustees had 
power to let from year to year, or with the consent of J. 8. to lease the 
section of land nnooonpied by him. 

(5) That the legacy to the testator's daughter, E. J. S., was payable out 
of the personalty of the testator. 

(6) That the annuity to the widow was payable from and after the 
youngest child attained twenty-one years of age, and was chargeable on all 
lands of the testator in the proportions established by the rule in Ley v. Ley 
(L.B. 6 Eq. 174), if practicable. 

(7) That the said widow was entitled for the support of herself and 
children to the sums of J6100, J610, and £ly directed to be paid annually by 
G. S.» J. H. S. and J. S. respectively, until the youngest child of the 
testator attained majority. Wilson and Anothsr v. Whyte and Others ... 46 

5. W11.L— Income of truet eatate^Deduetione^Dittrihution of corpus of estaie 
MoC. a sheepfarmer, by his last will and testament, devised and bequeathed 
{inter aUa) his real and residuary personal estate to trustees upon trust 
during a period not exceeding ten years from his decease to receive the 
rents, income and profits of certain freeholds and of the testator's business, 
and divide same amongst the persons entitled to the trust estate. 

The will contained a proviso that interest be oharged on advances to 
certain of the testator's children, and to be deducted from their share of 
income. (This proviso was revoked by the first codicil to the will.) 
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The testator directed that on the expiration of ten years from his death 
the trast estate was to be held npon trust for the children of the testator 
living at his death and issue of snch children as should be then dead. 

The testator further directed that the issue (if more than one) of a 
deceased child should take equally between them the share only of their 
deceased parent. If any issue of a deceased child should die under 21 year9 
of age the share of such issue was directed to be divided between the other 
issue of such deceased child ; but if there were no other issue, then between 
the testator's children living at his decease and the issue of such children 
as might be dead. 

The will contained a declaration that the legacy of the Hon. J. P. Boucaut 
should be paid out of his wife's share in the trust estate. 

The testator by his will recited that various advances had been made to 
or for the benefit of certain children, and he declared that such advances 
should be deemed to be in part satisfaction of their respective shares. The 
will also contained a declaration fixing the amounts of the children's 
respective advances up to 28th May, 1881 ; also a declaration that the 
amounts so fixed should be deemed advanced on that day and bear interest 
therefrom. (This last declaration was revoked by the above-mentioned 
codicil.) 

The testator declared that the trustees' decision as to the amount of 
future advances should be final. There was in the will a proviso that 
interest on advances to the date of the testator's death should be regarded 
as principal, and should bear interest therefrom. (This proviso was 
revoked by the above-mentioned codicil.) 

The will contained a power to the trustees to sell the real estate of the 
testator, and a proviso (revoked by the above-mentioned codicil) that no 
sale of the Glenelg land or Princess Boyal or Yongala freehold stations 
should be made within ten years from the death of the testator. The will 
also contained a power to the trustees to let real estate (limited by the 
first codicil to a term not exceeding ten years) ; also a power to continue 
the sheepfarming business of the testator for a period not exceeding ten 
years from the death of the testator ; also a power to the trustees to 
postpone the sale of lands at Glenelg and Princess Boyal and Tongala 
stations, and to continue the testator's business after the expiration of 
ten years from the death of the testator. 

The first codicil above mentioned, af ber reciting the direction in the will 
charging interest on advances to cert>ain of the testator's children, revoked 
that direction and declared that no interest should be charged on such 
advances. The testator by his first codicil also revoked the provisions 
in the will prohibiting the sale of freeholds at Glenelg and Princess Boyal 
and Yongala stations within ten years of the testator's death, and he 
thereby conferred power on the trustees to sell same or any part thereof 
at their discretion, but limited terms of leases to periods not exceeding 
ten years. 

Held, that the trustees were at liberty to divide so much of the estate 
as was available for distribution, and might from time to time (as they 
deemed advisable) convert the testator's real estate ; that each beneficiary 
T^as entitled to receive income proportionate to the amount of his or her 
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interest in the estate, that interest being determined as mentioned in the 
judgment ; that no profit should be received by any of the beneficiaries 
on any portion of the estate which did not belong to him or her or to 
them ; and that the interest of each beneficiary was an equal proportion 
of the estate, less the advances made to him or her up to the date of the 
testator's death. In the Qooda of Alexander McCnlloch ... ... 13 

Winding up, Petition. See Companies Act 1864. 

Withdraw Case tbom Jury, Power of Maoistrate or Judge to. See 
Negligence. 
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advances. The testator by his first codicil also revoked the provisions 
in the will prohibiting the sale of freeholds at Glenelg and Princess Boyal 
and Yongala stations within ten years of the testator's death, and he 
thereby conferred power on the trustees to sell same or any part thereof 
at their discretion, but limited terms of leases to periods not exceeding 
ten years. 

Held, that the trustees were at liberty to divide so much of the estate 
as was available for distribution, and might from time to time (as they 
deemed advisable) convert the testator's real estate ; that each beneficiary 
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DETKKMINED IN THE 



SUPREME COURT OF SOUTH AUSTRALIA. 



Supreme Court — Criminal Sittings. BOUCAUT, 

Acting C.J. 



REG. r. KOSTER. 

Local Courts Act 1886, section 266 — Information — Perjurii — Allegation of 
materiality of false statement — Negativing truth of statement — Practice. 

In an information for perjury one counfc, laid under and following^ the language 
of secfcion 266, Local Courts Act 1886, set out '* That the defendant in an examination 
"upon oath before the Local Court of Adelaide wilfully and corruptly gave false 
** evidence, to wit." The alleged false evidence was then set out, but no allegation of 
its materiality or of its untruth was made. 

Held J that the count was bad by reason of these omissions. 

Information for perjury. There were sev-eral counts in the infor- 
mation. The second count was laid under section 266 of the Local 
Court Act 1886, and was framed in the language of the statute as 
shown in the headnote above. 

Neshit — I object to the second count. It is laid under section 266 
of the Local dourts Act 1886. There is no allegation of materiality, 
and the truth of the alleged statement is not specifically negatived in 
the indictment. 

Murray, for the Crown — It is not necessary to allege materiality, 
but your Honor has to decide whether the prosecution must show that 
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BOUCAUT, ^]jg false evidence was material to the issue. The Local Conrts Act 
1886 enacts what shall be perjury, and the words of the statute must 
be strictly adhered to as in this information, Stephen^ s Digest 
V,' Criminal Law (I9b). 

BoucADT, Acting C.J. — The second count is bad and has been 
framed under an erroneous impression as to the law. It is an attempt 
by the prosecution to dispense with the ordinary rules of proof in 
perjury. The count will be quashed. 

Prisoner acquitted on other counts. 



LAW REPORTS. 



In the Supreme Court. — In Banco. 
PUBLIC TRUSTEE v. McCULLOCH. 

Will — Construction — Bequest — Joint tenancy. 

The testator by his last will and testament devined and bequeathed his estate in 
the words following, that is to say : ** I will and bequeath all my property that 
'* I own at present and everything that I may obtain hereafter to my wife and her 
" children." 

Held, that the words *'to my wife and her children" meant, to the testator's 
wife and his ohildren by her living at the time of his decease. 

Held, further, that under the bequest the wife and ohildren took as joint tenants. 

Special case stated by leave o£ the Supreme Court pursuant to 
an order dated the 12th day of November, 1891, in accordance with 
the provisions of an Act No. 20 of 186G-7 intituled " The Equity Act 
1866." 

1. John McCulloch, late of Adelaide, in the province of South 

Australia, squatter, deceased, made his last will and testa- 
ment in the words and figures following, to wit: "1881. 
" January 4, 1881. I will and bequeath all my property that 
" I own at present and everything that I may obtain hereafter 
" to my wife and her children, John McCulloch, E. L. Belstone, 
" James Carruthers." 

2. The testator died at Southsea, in the county of Hants, in 

England, on or about the 18th day of August, 1888, without 
having revoked or altered his said will. 

8. Letters of administration with the said will annexed of the 
estate and effects of the said testator were granted by this 
Honorable Court in its Testamentary Causes Jurisdiction to 
the Public Trustee of the said province on the 23rd day of 
March, 1891, and the said Public Trustee forthwith proceeded 
to collect, manage, and administer the said estate. 

4. The said testator left surviving him his widow, Julia Cecilia 
McCulloch, the above-named defendant, and three infant 
children only, viz. the above-named plaintiffs, Auguste A dele 
Maud McCulloch, who was born on the 2l8t day of May, 
1877 ; Leonora Marguerite McCulloch, who was born on the 
4th day of October, 1880; and Grwendolen Mabel Alison 
McCulloch, who was born on the 6th day of March, 1887. 
5. By virtue of the said order of this Honorable Court, dated the 
12th day of November, 1891, the Public Trustee was 
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PULL couBT constituted special guardian of tlie infant children of the 

— ^^^-^^^ — testator for the purpose of concurring in their behalf in this 

Public ^TRuaraE special case, and the said infant children are still all living 

McCuLLocH. j^n^ appear as plaintiffs herein by their said special guardian. 

The said Public Trustee has no interest adverse to the said 

infant plaintiffs, and concurs on their behalf in this special 

case. 

6. The said Julia Cecilia McCuUoch is still living and concurs in 

this special case. 

7. The said Julia Cecilia McCulloch and her infant children have 

been since the death of the said testator and still are 
resident in England aforesaid out of the jurisdiction of this 
Honorable Court. 

8. The estate of the said testator consists of property of a personal 

nature only. 
The questions submitted for the opinion of this Honorable Court 
are — 

1. Are the children of the said Julia Cecilia McCulloch living at 

the said testator's death entitled as joint tenants to one 
moiety of the said testator's estate, and the said Julia Cecilia 
McCulloch entitled to the other moiety ? Or 

2. Is the said Julia Cecilia McCulloch entitled to a life interest 

in the whole of the said testator's estate with remainder to 
her children living at her death, whether by the said testator 
or by any other husband she may marry ? Or 

3. Are the said Julia Cecilia McCulloch and her children living at 

the death of the said testator entitled as joint tenants to the 
whole of the said testator's estate ; and if so, is the said 
Julia Cecilia McCulloch entitled to the custody of the 
whole of the said estate until her said children, or any of 
them shall attain majority ? Or 

4. What other is the true construction of the said will ? 

Oile9 for the administrator (the Public Trustee) — The disposition 
is to " my wife and her children," and means that the widow and her 
children by the testator take as joint owners. There is no rule of 
construction by which the word "her" can be interpreted as "my," 
but the law on the point is settled in Viner v. Francis (2 Cox 190) 
where the Master of the EoUs says — ^' It was once thought that a 
" bequest to the children of A might extend to all children born at 
** any future time, but the case of Devisme v. Mello (1 Bro, C. C. 
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"537) has settled that such children shall tabe as are born at the ^uLl coukt 

"time the distribution of the fund is to take place. If it is distribu- — l^l:!^? — 

" table on the death of an indicated person, the testator is taken to p^^^c jrustbb 

"have meant such children as be then living." The principle is McCulloch. 

followed in Bingrose v. Brahmn (2 Cox 384) and Mann v. Thompson 

(Kay 638). The widow and children take as joint owners. In the 

case of Be Witte v, De Witte (11 Sim. 41) the words of the will were 

"the trustee to stand possessed in trust for the use, &c. of S. and her 

" children." The Vice- Chan eel lor said he could see nothing in the 

will to lead him to suppose that the words were not to be taken in 

their plain and ordinary sense, and decreed that S. and her children 

were joint tenants. Very slight indications in the words of the will 

have been thought sufficient to enable the Court to decree a life 

estate to the wife with remainder to the children — Crockett v. Crockett 

(2 Phill. 553) — but in the present will there is no such indication 

and a joint tenancy must be decreed. See Parkinson's Trust (I Sim. 

N.8. 242) and Kewell v. Newell (L.R. 7 Ch. 253), Audsley v. Horn (26 

Beav. 197), Wardy. Gray (26 Beav. 485). 

Murray for the defendant — To ascertain the testator's intention 
this rule must be carefully observed. In construing wills, and indeed 
statutes and all written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead to 
absurdity or some repugnance or inconsistency with the rest of the 
instrument, in which case the grammatical and ordinary sense of the 
words may be modified so as to avoid that absurdity or inconsistency 
but no further. The expression that the rule of construction is 
to be the intention of the testator is apt to lead into error, 
because that word is capable of being understood in two senses, 
viz. that which the testator intended to do and that which is the 
meaning of the words he has used for the purpose of doing it. The 
will must be in writing, and the question is. What is the meaning of 
the words used in that writing ? Per Lord Wensleydale in Grey v. 
Fearsm (6 H.L.C. 61 at p. 106), and see Boddy v. Fitzgerald (6 H.L C. 
pp. 823, 876). The grammatical and ordinary sense of the words 
"her children" proceeding from the mother's husband is all the 
children she may have, and this class is only determinable on her 
death. If the testator had meant his widow's children by himself 
only he would have used the expression " my wife and children," or 
"my wife and my children." There is no presumption of law that a 
testator intends to benefit those who are related to himself in the 
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FULL couBT gtrict 861186 [and not also persons related to his wife. In re Jodrell 
1891.1892 (44 qIj pjy 59Q^ gQ5) The question is one of fact. In construing 

Public tbubtbi gifts of personal estate to a parent and children the principle of law 
McGuuACH. now adopted is to hold that the words create a joint tenancy unless 
there is anything in the will to indicate a different intention. Newell 
V. Newell {sup.) Very small circumstances are sufficient to show this 
intention. Newell v. Newell (sup.) The fact that the words of the 
will point to a class of children not determinable until after the tes- 
tator*8 death has been taken by the Courts as marking an intention 
to gi^e the parent an interest in the whole for life with remainder to 
the children. Jeffery v. Honywood (4 Mad. 398), French v. French 
(II Sim. 257), Gordon v. Whieldon (18 L.J. Ch. 5- argument of Mr. 
Amphlett), Froggatt v. Wardell (3 De G. & Sm. 685), Jeffrey v. De 
Vitre (24 Beav. 296), and see In re Seyion (34 Ch. D. 511). It is 
true that the defendant's contention would admit children she may 
have by any other husband, but the rule is clear that where a gift is 
made to the children of any person, that person's children living at 
the period of distribution by any husband, are entitled. JBarringfon 
V. Tristram (6 Ves. 344), Critchett v. Taynton (1 R. & M. 541), 
Andrews V. Afidrews (15 L.R. Ir. 199). It is submitted that if the 
defendant had had children by a former husband they must have 
been admitted to a share in the distribution under this will, and that 
if the testator had had children by a former wife they would have 
been excluded. Even if the Court holds that the defendant and her 
children take a joint tenancy, the defendant claims the custody of 
the fund. Each of the joint tenants is entitled to possession, and the 
widow can give a good receipt. See also Newell v. Newell (sup,) 
BUNDEY, J BuNDET, J. — This is a special case stated by leave of the Court 

under the provisions of The Equity Act 1866, and is as follows : — 
John McCulloch, late of Adelaide, in the province of South Australia, 
squatter, deceased, made his last will and testament in the words and 
figures following, to wit : — " January 4, 1881. — I will and bequeath 
" all my property that I own at present and everything that I may 
" obtain hereafter to my wife and her children— -John McCulloch, C. 
L. Belstone, James Carruthers." The testator died at Southsea, in 
the county of Hants, in England, on or about the 18th day of August, 
1888, intithout having revoked or altered his said will. Letters of 
administration, with the said will annexed, of the estate and effects 
of the said testator, were granted by this Honorable Court in its 
Testamentary Causes Jurisdiction to the Public Trustee of the said 
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province on tbe 28rd day of March, 1891, and tlie said PubUc Trustee *'ull couet 
forthwith proceeded to collect, manage, and administer the said — ^^^'^^^ — 
estate. The said testator left surviving him his widow, Julia Cecilia ^^^^^^ Jrusmk 
McCulloch, the above-named defendant, and three infant children ^cCulloch. 
only, viz. the above - named plaintiffs — Auguste Adele Maud **undey, j. 
McCulloch, who was born on the 21st day of May, 1877 ; Leonora 
Marguerite McCulloch, who was born on the 4th day of October, 
1880 ; and G-wendolen Mabel Alison McCulloch, who was born on 
the 6th day of March, 1887. By virtue of the said order of this 
Honorable Court, dated the 12th day of November, 1891, the Public 
Trustee was constituted special guardian of the infant children of the 
testator for the purpose of concurring in their behalf in this special 
case, and the said infant children are still all living, and appear as 
plaintiffs herein by their said special guardian. The said Public 
Trustee has no interest adverse to the said infant plaintiffs, and 
concurs on their behalf in this special case. The said Julia Cecilia 
McCulloch and her infant children have been since the death of the said 
testator, and still are resident in England aforesaid,, out of the jurisdic- 
tion of this Honorable Court. The estate of the said testator consists 
of property of a personal nature only. The questions submitted for the 
opinion of this Honorable Court are : — 1. Are the children of the said 
Julia Cecilia McCulloch living at the said testator's death entitled as 
joint tenants to one moiety of the said testator's estate and the said 
Julia Cecilia McCulloch entitled to the other moiety ? Or (2) is the 
said Julia Cecilia McCulloch entitled to a life interest in the whole 
of the said testator's estate with remainder to her children living at 
her death whether by the said testator or by any other husband she 
may marry ? Or (3) are the said Julia Cecilia McCulloch and her 
children living at the death of the said testator entitled as joint 
tenants to the whole of the testator's estate, and, if so, is the said 
Julia Cecilia McCulloch entitled to the custody of the whole of the 
said estate until her said children or any of them shall attain 
majority? Or (4) what other is the true construction of the said 
will ? On the part of the plaintiffs it was contended that the above 
will gives a joint tenancy in his personal property (there is 
no real estate) to his widow and his children by her immediately 
on the testator's death. In support of this contention the 
learned counsel, Mr. Giles, cited Ve Witte v. De Witte {sup.), 
Farkinson's Trust (sup.), Audsley v. Horn (sup.), Ward v. 
Qraif {8up,)y and Newell v. Newell (sup.) On the defendant's 



8 LAW REPORTS. 

FULL couBT (the widow's ) behalf the learned counsel, Mr. Murray, sub- 
— ^^^'^^^ — mitted that the true construction of the will was not as contended 
PiniMo jtrvstbb fqr by the other side, as it gave the property to the testator's wife and 
MoCplloch. j^gj, (qqI; the testator's) children, and should she again marry any 
BUNDET, J. children of such second marriage would be entitled to share, and that 
consequently the Court following a long train of authorities should 
decree a life estate in the widow with remainder to her children at her 
decease. The learned counsel argued at considerable length and with 
ingenuity that if the testator intended to confine his bounty to his 
own children he would have used the words *' to my wife and my 
" chilcjpen ** or " to my wife and children " instead of *' to my 
wife and her children," and that the latter words do not gramma- 
tically, ordinarily, or naturally mean the testator's children 
only. In support of this argument he contended that if the 
testator had married a widow with children such children could 
not have been excluded under its terms. The learned counsel 
said he accepted Newell v. Newell (^sup.), the case relied on by 
the other side, as the latest and most authoritative exposition of the 
law, but that it was inapplicable to the present case, because where 
the will shows that the class of children who are to share is not to be 
determined till after the testator's death a life estate must be decreed 
with remainder to children. That there is no legal presumption in 
favor of the view contended for by the plaintiffs, BarHngton 
V. Tristram (sup.) shows that children born of any husband 
would take ; so also does Andrews v. Andrews (sup.) A large 
number of other authorities were cited, but from the view 
I have come to upon the questions submitted I do not think it 
necessary to specify them. If I could have accepted the contention 
that children of any subsequent marriage of the widow would have 
any rights under the testator's will I should unhesitatingly agree with 
the defendant's contention and decree a life estate in her as suggested, 
but I am unable to take that view. It is true that there is at first 
sight an element of uncertainty in the words ** to my wife and her 
*' children." It is equally clear from the numerous authorities cited 
by Mr. Murray that where a parent bequeaths property to a married 
daughter and her children, the issue of any subsequent marriage of 
such daughter share in its distribution, even though such a contin- 
gency may not have been in the parent's mind, and that therefore a 
life estate in the daughter would be decreed because the class entitled 
to distribution has to be ascertained. To my mind any other con- 
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elusion than this would be manifeatly unjust, as it would frustrate '^^^ court 
the object of a parent who does not intend to benefit any child or - — ^^^'^^^ — 
children by any particular husband, but all of the daughter's family, ^"■"*' jtrubtib 
whether by one or more husbands. The learned counsel rather ^cc^och. 
impressed me on the argument by the cases he cited as to a daughter's ®^^^^^» •^• 
status under such a will, but on reflection I have come to the conclu- 
sion that they are clearly distinguishable from the present case. It 
would be contrary to human experience, and I venture to add, common 
sense also, to hold that the testator's object was to benefit any other 
children than those his wife had borne him. I feel no doubt whatever 
that when he used the inartistic words, " to my wife and her children," 
he meant his children by his wife, and although the Court cannot 
make a will as it may conceive it ought to have been made, still it is 
the duty of the Court to put itself as far as possible in the testator's 
chair at the time his will was executed to ascertain what his real 
intention was; vide judgment of Lord Hatherley in Eoe v. Clifford 
(5 App. Ca. 44>7). It may be that in a future and happier state 
husbands may be found making provision for other men's children by 
their widows, but that period has not arrived — unless it may be in 
exceptional cases and in clear unambiguous terms, and such excep- 
tions prove the general rule to the contrary — ^and although there may 
be no legal presumption that the word " children " in this will means 
the testator's own issue, still the Court has to put a reasonable con- 
struction upon his meaning in order if possible to carry out his 
intention. To ascertain what is reasonable it is necessary to consider 
his relationship to those he intended to ben^fit and to say whether in 
any human probability he meant to provide for the children of his 
widow by a future husband. It would be reasonable and just for a 
parent to provide for all his daughter's issue. The relationship of 
husband and wife is totally difEerent. What in the one case would 
be natural and proper, in the other would be exceptional, and not in 
accordance with ordinary experience in life. The learned counsel, 
Mr. Murray, strongly pressed the argument of the grammatical 
meaning of the words **her children," as including all the wife's 
children, present or future ; and whilst fully concurring with him 
that the ordinary grammatical meaning of words used in a will is to 
be taken, still the reason for the rule is, " in order to ascertain and 
" give effect to the true intention of the testator." It appears to 
me also that the sentence is capable of the following grammatical 
construction, viz.: — The pronoun ^^her " properly refers to the noun 
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FULL COURT " wife," and is used to obviate the necessity of the repetition of the 

18914892 notin. The sentence in full would therefore read " my wife and 

PoBuc Teuwpbk " wife's children." Upon the testator's death she is no longer his 
moCplloch. wife but his " widow," and upon her marriage again is of course some 
BUNDBY, J. 0IJ0 else's " wife." Tor the reasons given I think that the construc- 
tion contended for by the defendant would destroy and not facilitate 
the testator's intention, and I am of opinion that the words mean a 
bequest to the testator's wife and his children by her living at the 
time of his decease^ and that such words constitute a gift in joint 
tenancy to his widow and children. 

Costs of all parties out of estate ; costs as between 
attorney and client. 
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In the Supreme Court, — In Banco, 

WINTER V. BROWN. 

Stamp Act 1886 — Conveyaiice on sale — Liability to stamp duty. 

An offer to sell land made in writing and accepted by parol ia not a "conveyance 
' on sale " within the meaning of the Stamp Act 1886. 



Special case stated by the Local Court of Kingston. 

The question reserved for the opinion of the Supreme Court was 
whether a letter purporting to be an offer to sell certain land and 
signed by the agent of the vendor was liable to stamp duty under the 
Stamp Act 1886. 

The following is a copy of the contents of the letter relevant to 
the case : — 

Kingston, 29th April, 1891. 

Mb. J. Winter. 

Dear Sir— I have heard from Mr. J. Brown (who had been away on a visit 
to Melbourne). The following is an extract from his letter : — " Re Winter's business. 
" I intended to make it onderstood when I last wrote that 308. per acre should be 
" paid for the land ; j610 rent per annum ; £6 each year for three years as instalment 
'*and the price of land ; the balance— £46 10s.— to be paid off the fourth year. If 
" Mr. Winter preters, I would take £20 cash and the balance in two yearly instal- 
' * ments bearing 6 per cent, interest." 

That is, purchase money, £64 10s. ; interest, £4 Os. 3d. 

By the first offer you would pay— Purchase money ' £64 10 

Four years' interest at £10 ... 40 

^104 10 
Tours truly, 

Chas. Crump, 

Agent for Mr. James Brown. 

A. J, Davies, for the plaintiff, cited Commissioners of Inland 
Bevenue v. O, Angus Sf Co, (23 Q.B.D. 579), Commissioners of Inland 
Revenue v. Lewis Sf Sons (23 Q,B.D. 579). 

Attenhorough for the defendant. 

Wat, C. J., deliyered the judgment of the Court — It is quite clear 

that the document in question is not in itself a conveyance on sale, 

and transfers no legal or equitable interest. If it were liable to be 

stamped it must be liable by virtue of the definition clause in section 

37 of the Act. The document is not liable to the stamp duty which 

the Court below attempted to enforce. The Court holds that the 

instrument in question is not liable to stamp duty under the Stamp 

Act 1886. 

Costs not allowed^ 
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In the Supreme Oourt. — In Banco. 
In the Goods of JOHN SOAL, Deceased. 

Will — ApjmntmerU of executors — Substitution — Comttru^-tiou. 

The testator by his last will and testament declared as foUows :— "I appoint my 
*'' dear wife M. S. tmstee and sole executor hereof and after the death 

" of my said wife I appoint T. F. and A. S. trostees and exeontors hereof." 

The testator being dead, his widow became mentally incapable of taking out 
probate of the will. 

Heldf that the intention of the testator was that T. F. and A. S. should act in 
substitution for M. S. if she became incapable of acting as executor, and that they 
were entitled to probate. 

Motion for grant of probate. 

John 2Soal, the testator, died on the 4th day of February, 1892, 
having made and executed his last will and testament, wherein he 
appointed executors as follows : — *^ I appoint my dear wife Martha 
" Seal trustee and executor hereof after the death of 

** my said wife I appoint the Kev. Thomas Field, now of North 
" Adelaide but formerly of G-lenelg, clerk in holy orders, and Alfred 
** Spence, of Adelaide, agent, trustees and executors hereof." Before 
grant of probate of the deceased's will his widow became mentally 
incapable through loss of memory. 

Nicholson now moved tliat probate of the deceased's will should 

be granted to the Eev. Thomas Field and Alfred Spence. Although 

the condition of the substitution of the applicant as executors was 

the death of the widow, the Court will be guided by the intention of 

the testator. That intention was that if the widow could not act, the 

gentlemen named in substitution should take her place. If the 

present contingency had been foreseen and provided against by 

express substitution those gentlemen would undoubtedly have been 

the testator's choice. In the Goods of Lydia Betts^ deceased (30 L.J. 

P.M. & A. 167). 

Probate granted as prayed. 
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In the Supreme Court. \ . 

1892 

In the Goods of ALEXANDER McCULLOCH. jiorcMo and is. 

Will — Income of trust estate — Deductions — Distribution of corpus of estate, 

MoO. a aheepfarmer, by his last will and testament, devised and bequeathed 
{inter alia) his real and reaidnary personal estate to tmstees npon tmst dnrinf^ a 
period not exoeeding ten years from his decease to receive the rents, income and 
profits of certain freeholds and of the testator's business, and divide same amongst 
the persona entitled to the tmst estate. 

The will contained a proviso that interest be charged on advances to certain of 
the testator's children, and to be deducted frojpi their share of income. (This proviso 
was revoked by the first codicil to the will.) 

The testator directed that on the expiration of ten years from his death the 
trust estate was to be held npon trust for the children of the testator living at 
his death and issue of such children as should be then dead. 

The testator further directed that the issue (if more than one) of a deceased child 
should take equally between them the share only of their deceased parent. If any 
issue of a deceased child should die under 21 years of age the share of such issue was 
directed to be divided between the other issue of such deceased child ; but if there 
were no other issue, then between the testator's children living at his decease and 
the issue of such children as might be dead. 

The will contained a declaration that the -legacy of the Hon. J. P. Boucaut 
should be paid out of his wife's share in the tmst estate. 

The testator by his wUl recited that various advances had been made to or 
for the benefit of certain children, and he declared that such advancea should be 
deemed to be in part satisfaction of their respective ahares. The will also contained 
a declaration fixing the amounts of the children's respective advances up to 28th 
May, 1881 ; also a declaration that the amounts so fixed should be deemed advanced 
on that day and bear interest therefrom. (This last declaration was revoked by the 
above-mentioned codicil.) 

The testator declared that the trustees' decision as to the amount of future 
advances should be final. There was in the will a proviso that interest on advances 
to the date of the testator's death should be regarded as principal, and should bear 
interest therefrom. (This proviso was revoked by the above-mentioned codicil.) 

The will contained a power to the tmstees to sell the real estate of the testator, 
and a proviso (revoked by the above-mentioned codicil) that no sale of the Qlenelg 
land or Princess Boyal or Tongala freehold stations should be made within ten 
years from the death of the testator. The will also contained a power to the 
trustees to let real estate (limited by the first codicil to a term not exceeding ten 
years) ; also a power to continue the sheepfarming business of the testator for a 
period not exceeding ten years from the death of the testator ; also a power to the 
tmstees to postpone the sale of lands at Glenelg and Princess Boyal and Yongala 
stations, and to continue the testator's business after the expiration of ten years 
from the death of the testator. 

The first codicil above mentioned, after reciting the direction in the will charging 
interest on advances to certain of the testator's children, revoked that direction and 
declared that no interest should be charged on such advances. The testator by his 
first codicil also revoked the provisions in the will prohibiting the sale of freeholds 
at Glenelg and Princess Boyal and Yongala stations within ten years of the testator's 
death, and he thereby conferred power on the tmstees to sell same or any part 
thereof at their discretion, but limited terms of leases to periods not exceeding ten 
years. 
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WAT, C.J. Held, that the trustees were at liberty to divide so nmch of the estate as was 

1892 available for distribation, and might from time to time (as they deemed advisable) 

convert the testator's real estate; that each beneficiary was entitled to receive 

In the Goods of income proportionate to the amount of his or her interest in the estate, that ioterest 

Mcci*"^'* being determined as mentioned in the judgment ; that no profit should be received 

by any of the beneficiaries on any portion of the estate which did not belong to 

him or her or to them ; and that the interest of each beneficiary was an equal 

proportion of the estate, less the advances made to him or her up to the date of the 

testator's death. 

This was an application on the part of Duncan McCulloch, James 
Penn Boucant, and Alfred Stephen Chapman, execntors and trustees 
of the will of the late Alexander McCulloch, for advice and direction 
under section 99, subsection 1^ of the Administration and Probate 
Act 1891. 

The following matters connected with the construction of the said 
will and the administration of the estate were the subjects of the 
application. The facts sufficiently appear in the headnote and 
judgment : — 

1. Whether during the interval between the death of the testator, 

Alexander McCulloch, deceased, and the division of the 
estate the income is to be divided between the testator's 
children and their issue equally according to the several 
advances made during the testator's lifetime. 

2. If any such deductions are to be made on what principle they 

should be assessed. 

3. Whether an immediate distribution can and should be made of 

the cash corpus in the trustees' hands. 

4. Whether the trustees should proceed to realise and divide the 

whole of the testator's estate at such time as may seem to 
them expedient, or whether as to division they should wait 
for the expiration of ten years from the testator's death. 

5. If the ultimate division cannot or should not be made until the 

expiration of ten years from the date of the testator's death 

whether the trustees can and should equalise wholly or pro 

tanto the respective shares of the beneficiaries by a partial 

distribution of the cash corpus available. 

Jfwrray (with him C. J. Varley) for the trustees; Doumer, Q.C, 

Neshit, GHrundy (with him P. R. Stow), and Oiles, for various 

beneficiaries. 

Murray (with him C. J. Varley) — This is an application to the 
Court under the Administration and Probate Act 1891, which became 
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law during the last session of Parliament. This is an eflBcacious wat, c.J. 
mode by which the trustees of the will may obtain advice and direc- ^^^ 



tion on matters of doubt connected with the construction of the will ^« ^^ ^"^^^^ ®/ 
and administration of the estate. Our clients ask for advice and mcCulloch. 
direction on the points above mentioned. As far as the trustees are 
concerned their position is neutral, but as far as they have a discre- 
tion they prefer to exercise it by an immediate equalisation pro tanto, 
and a division after such time as they may deem it expedient to sell. 

[Way, c.J. — I will hear counsel for the beneficiaries, and if 
necessary I will call upon Mr. Murray later on.] 

Neshit — The provision of the will shows that with regard to the 
bulk of the testator's property — that is the two freehold stations 
Princess Royal and Yongala, and freehold land at Glenelg — the 
testator by his will imposed a restriction upon the sale, and he 
apparently intended to postpone the distribution of the estate so far 
as it arose from these properties until the expiration of ten years 
from the time of his death. With regard to the rest of the estate 
there is no reason apparent in the will why this should not be divided 
as soon as convenient after his death. By his first codicil the testator 
removes the only valid reason for postponing the distribution of the 
whole of the estate. Jossclyn v. Jossclyn (9 Sim. 63), Saunders v. 
Vantier (4 Beav. 115. Or. and Ph. 240), Gosling v. Gosling (1 Johnson 
265), In re Jacobs (29 Beav, 402). With regard to the income 
I contend that except in so far as it arises from station property and 
the freehold land at Glenelg it is obvious that in dividing it 
account should be taken of the advances already made to various 
beneficiaries in unequal amounts, and as to the income from 
the station property and the land at Glenelg the testator directed 
that this should be divided amongst the persons for the time 
being entitled to his trust estate under the trust thereinafter 
declared in the proportions in which they should be so entitled 
(although the testator by the codicil revoked the provision for 
debiting the amount of this), they were to be deemed to be paid in 
part satisfaction of the moneys to which his children were entitled 
under the will, so that in estimating the income they will be entitled 
to that proportion which arises from their respective shares in the 
estate after deducting the several amounts advanced. 

Qrundy (with him P. B, Stow) — I consider it my duty to point 
out that Miss McCulloch, the only unmarried daughter of the 
testator, did not receive dnring the testator's lifetime the same 
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WAY, C.J. advance and favors in the way that her brothers and sisters did. If 

1^? the construction be put on the vnll that the testator meant that the 

In the Qooda of^ estate should be tied up for ten years, I should be forced to the 

Alvxandsr 

McCuLLocH. unhappy conclusion that by design or accident the testator was doing 
a wrong to his unmarried daughter. There is a special trust as to a 
large portion of the estate, and there is a large sum of money over 
and above that over which there is a simple trust. I understand 
the trustees to ask are they justified in disposing of these special 
trust estates, and putting them into simple trusts. The Court, I 
think, will be constrained to do that, and not allow i^e estate to be 
tied up for ten years. I contend that they have a right to the 
present as opposed to future distribution, and that our client is 
entitled to a fair distribution of the estate. I do not think that the 
testator intended to do an injustice to our client. 

Oiles — Where one of the beneficiaries has a special interest 
opposed to the interest of other beneficiaries he is entitled to 
insist on the strict directions of the testator being carried into 
effect. 

Dowrier^ Q,G, — So far as the position of my clients is concerned 
if your Honor considers that there is no special trust my clients 
will not be very sorry. If your Honor comes to the conclusion 
that my clients' income 6<liall be estimated only by the reference to 
the fiixth share, then my clients would feel extreme regret. My 
clients feel that if your Honor comes to the conclusion that the time 
for distribution is immediate, then the other questions become very 
subsidiary. 

Murray^ in reply — It is not necessary for me to go into the 
arguments which have been ably advanced at length by my 
learned friends. The question appears to be one of a simple or 
special trust. 

Nesbit — I suggest the appointment of guardians ad litem for all 

the infants if the Court has power to make such an appointment, in 

order that all parties interested in the estate may be bound by the 

Court's decision. 

Other counsel consented. 

Cur : adv : vult. 

Way, C.J. — In this case the testator by an elaborate will directed 

Tnr AY, O.tl. 

his estate to be divided amongst his children, the shares to his eldest 
son and eldest daughter being settled on them during their respective 
lives with remainder amongst their respective children. The interest 
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which the children and the grandchildren respectively take under wat, c.J. 
the will is undoubtedly a vested interest. I need not stop to deal i^ 



with the language of the various parts of the will, because it is intiuGoodtof 
admitted by all parties that the interest of the children and grand- McGulloch. 
children is a vested interest, although the period of distribution is 
referred to as ten years after the testator's decease. That evidently 
was in the mind of the testator, and appears in permissive or direc- 
tory clauses in various parts of the will, the effective clauses being 
a direction that the Princess Royal and Yongala estates and his house 
at Glenelg should not be sold for a term of ten years after his decease. 
That subject to any effect of the Settled Estates Act of 1880 — known 
in England as Lord Cairns* Act — would have effectually prevented 
the realisation and distribution of the estates which I have mentioneil 
for ten years. As for the rest of the testator's property, which is by 
no means unimportant in value, the ten years' limit is permissive only. 
The will was dated in 1883, and the testator five years later executed 
a codicil whereby he revoked the provisions of his will prohibiting 
any sale of the specific properties he mentioned. I have, therefore, 
to deal with the will as if this prohibition against realisation were 
not contained in it. I omitted to say that if this direction had 
remained in the will it would have prevented the realisation of the 
estates — subject to the provisions of the Settled Estates Act — because 
the two classes of beneficiaries, namely, the children of his eldest 
son and eldest daughter, were and are some of them under age, and 
they would not under the saving provisions of the Act referred to 
have been competent to consent to a sale, but it would have been the 
duty of the trustees to have refrained from selling for ten years. 
We have not to construe the will as if the original provision were 
contained in it. The law is clearly laid down in the case of Oosling v. 
Gosling (sup.) and other authorities to which Mr. Nesbit has directed 
my attention. In Oosling v. Oosling {sup.) it is said — " The principle 
*' of this Court has always been to recognise the right of all persons 
" who attain the age of twenty-one years to enter upon the absolute 
" use and enjoyment of the property given to them by a will notwith- 
" standing any directions by the testator to the effect that they are 
"not to enjoy it until a later age, unless during the interval the 
"property is given for the benefit of another. If the property is 
" once theirs it is useless for the testator to attempt to impose any 
"fetter upon their enjoyment of it in full so soon as they attain 
"twenty-one, And upon that principle, unless there is in the will or 
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WAT, C.J. ^ « in some codicil to it a clear intention on the part of the testator not 
1^ " only that his devisees are not to have the enjoyment of the property 



In the Goodg of " he has devised to them until they attain twenty -five but that some 
McCuLLocH. " other person is to have that enjoyment, or unless the property is so 
"clearly taken away from the devisees up to the time of their 
" attaining twenty-five as to induce the Court to hold that as to the 
"previous rents and profits there has been an intestacy, the Court 
" does not hesitate to strike out of the will any direction that the 
"devisees shall not enjoy it in full until the age of twenty-five 
years." Another case to which Mr. Nesbit referred, In re Jacob 
(sup.), establishes also that the rule is the same where some of 
the beneficiaries are under age as well as where they are of age. 
The first question I have to determine appears to be settled beyond 
all doubt that the trustees can divide any part of the estate which 
may be available for distribution, and may from time to time realise 
upon the lands for the purpose of converting the estate as they may 
deem advisable. These observations deal with the first and principal 
question under the will. The second question is whether the testator 
having made advances to all his children differing in amount, the 
interest became payable upon these advances before or after the death 
of the testator. The will directs that interest shall be charged upon 
these advances, but the codicil declares that the beneficiaries who 
have received advances shall not be charged with interest thereon. 
The trustees have never doubted that the legatees are not chargeable 
with interest on advances, at all events up to the time of the 
testator's death. The question appears to be settled upon another 
principle, and that is what were the shares into which the testator 
divided his estate. The testator directs that his estate shall be 
divided into equal shares according to the number of his children. 
He also says that from the shares of each of his children shall be 
deducted the amount of the advances they have respectively received. 
The answer to this question therefore depends upon the distribution 
which the testator has made of his estate. He has directed that no 
interest shall be charged upon the advances, but he has not directed 
that income shall be received by the beneficiaries out of the shares 
that do not belong to them, and that which belongs to each of the 
beneficiaries is one-sixth minus the amount of the advances made to 
them up to the time of the testator's death. It will be the duty of 
the trustees to divide the income of the estate upon that principle, that 
is to say, each beneficiary will receive income proportionate to the 
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amount of his or her interest in the estate, that interest being deter- way, c.j. 
mined on the principle which the testator has clearly expressed, and 1^? 



Tvhich I have explained. The testator whilst directincf that no in ths Goods of 

^ Alsxahdbr 

interest shall be charged has not directed that profit shall be received moCulloch. 

by any of the' beneficiaries on any portion of the estate which does 

not belong to him, to her, or to them. These observations answer 

all fche questions put to me. 

Decree accordingly/. Costs of all parties as 
between solicitor and client to come out 
of estate. Liberty to apply. Minutes 
to be spoken to. 
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PULL COURT j^ ij^ Supreme Oomt.—In Banco. 

WAT, C. J., and 

BUNDEY,j. FISHBURN BROTHERS v, ADELAIDE CYCLORAMA 
1892 COMPANY LIMITED. 

March 15 

May 17. International copyright — International Copyright Act 1844 (7 and 8 Vict. c. 12) 
—Fijie Arts Copyright Act 1862 (26 awrf 26 Vict, c, 68)—Intemati(mal 
Copyright Act 1886 (49 and 60 FiW. c. 33) — iBemc Convention-^ Order in 
Council^ November 22, 1887. 

There is no anthority to establish that in a picture painted in a foreign ooantry 
by an alien there is a common law right enforceable in the British dominions. 

The International Copyright Acts 1844 and 1886, and the Order in Council of 
November 22, 1887, made under the International Copyright Act 1844 (7 and 8 Vict. o. 
12), extend in their application to the colonies, and the measure of protection 
under the copyright created by the Fine Arts Copyright Act 1862 is the same in 
South Australia as in England. 

The effect of the incorporation of the International Copyright Act 1844 in the 
Fine Arts Copyright Act 1862 (25 and 26 Vict. c. 68) is to authorise the inclusion of 
paintings in the subject matter of Orders in Council made under the Act of 1844. 

The Berne Convention, as incorporated in the Order in Council of November 22, 
1887, properly defines (within the meaning of section 2 of the International Copyright 
Act 1844) the measure of copyright granted thereby. 

Such copyright extends to paintings, so that a painting executed by a German 
artist in Germany and assigned to a British subject is entitled to copyright in South 
Australia. 

This was an argument on a point of law raised on the pleadings 
in this action nnder Order LXIIT., Rule 2, of the Supreme Court Act 
rules. The material facts were that the plaintiffs, Fishburn Brothers, 
were contractors, carrying on business at South Shields and Glasgow 
under the style of Fishburn Brothers, and that by virtue of the pro- 
visions of the International Copyright Acts 1844 to 1886, and of an 
Order of Her Majesty in Council dated November 22, 1887, issued in 
pursuance of the Act of 1844, Messrs. Haider & Co., of Munich, 
Germany, who were at and previous to the time of the issuing of the 
Order proprietors of a subsisting copyright in Germany in a pano- 
ramic picture entitled "Jerusalem and the Crucifixion of Christ," 
painted for them by Professor Bruno Piglhein, of Munich, became 
entitled to that copyright throughout Her Majesty's dominions as from 
May 3, 1886, with the same rights as those enjoyed in Germany, 
According to the laws of Germany Messrs. Haider & Co. were entitled 
to a copyright in the panorama picture during the life of the author 
and thirty years after his death, and no registration or other condi- 
tions were required. Professor Piglhein still lived. On April 17, 
}888, Messrs. Haider & Co. caused an entry of their proprietorship 
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in the copyright to be made at Stationers' Hall, London, pursuant to '^^^^ couet 

5 and 6 Victoria, c. 45. On February 1, 1891, Haider & Co. assigned ^^ 

their right, so far as related to Her Majesty's dominions, to the b^Sotm 

P^ai^*i*P8- AP.LAIDK 

The plaintiffs alleged that the defendant company had infringed compahy*Ltd. 
the copyright by making a copy of the painting and exhibiting 
it in Hindley-street, and they claimed an injunction to restrain 
the defendants from further exhibiting the picture, or a copy, or 
colorable imitations, or publishing representations of it ; and an 
account and payment of the profits already made by the exhibition ; 
and in the alternative £10,000 damages. 

Defendants denied all the allegations in the plaintiffs' claim except 
those contained in Part 1. They also pleaded that neither the pro- 
visions of the International Copyright Acts 1844 to 1886, nor any 
of the provisions of the Imperial Copyright Acts, nor any of the 
provisions of the Order of Her Majesty in Council dated November 
22, 1887, so far as they related to the copyright in paintings, extended 
to or were in force in South Australia. 

The Order in Council of 22nd November, 1887, after reciting the 
ratifications of the Berne Convention and the authority Vested in Her 
Majesty by virtue of the International Copyright Acts 1 844 to 1886, 
sets out — 

1. The Convention as set forth in the first schedule to this 

Order, shall as from the commencement of this Order have 
full effect throughout Her Majesty's dominions, and all 
persons are enjoined to observe the same. 

2. This Order shall extend to the foreign countries following, 

that is to say, Belgium, France, Germany, Hayti, Italy, 
Spain, Switzerland, Tunis; and the above countries are 
in this order referred to as the foreigpi countries of the 
Copyright Union, and those foreign countries, together 
with Her Majesty's dominions, are in this Order referred 
to as the countries of the Copyright Union. 

3. The author of a literary or artistic work which on or after the 

commencement of this Order is first produced in one of 
the foreign countries of the Copyright Union shall, subject 
as in this Order and in the International Copyright 
Acts 1844 to 1886 mentioned, have as respects that work 
throughout Her Majesty's dominions, the same right of 



22 LAW REPOETS. 

PULL COURT copyright, includiDg any right capable of being conferred by 

i^ an Order in Coancil under section 2 or section 5 of the 

bSShebs International Copyright Act 1844, or under any other 

Adelaide enactment, as if the work had been first produced in the 

Compamt^Ltd. United Kingdom , and shall have such right during the same 

period : Provided that the author of a literary or artistic 
work shall not have any greater right or longer term of 
copyright therein than that which he enjoys in the 
country in which the work is first produced. The author 
of any literary or artistic work first produced before the 
commencement of this Order shall have the rights and 
remedies to which he is entitled under section 6 of the 
International Copyright Act 1886. 

4. The rights conferred by the International Copyright Acts 

1844 to 1886 shall in any case of a literary or artistic work 
first produced in one of the foreign countries of the 
Copyright Union by an author who is not a subject or 
citizen of any of the said foreign countries, be limited as 
follows, that is to say, the author shall not be entitled to take 
legal proceedings in Her Majesty's dominions for protecting 
any copyright in such work, but the publisher of such 
work shall, for the purpose of any legal proceedings in Her 
Majesty's dominions for protecting any copyright in sucji 
work, be deemed to be entitled to such copyright as if he 
were the author, but without prejudice to the rights of such 
author and publisher as between themselves. 

5. A literary or artistic work first produced simultaneously in two 

or more countries of the Copyright Union shall be deemed 
for the purpose of copyright to have been first produced in 
that one of those countries in which the term of copyright 
in the work is shortest. 

6. Section 6 of the International Copyright Act 1852 shall not 

apply to any dramatic piece to which protection is extended 
by virtue of this order. 

7. The Orders mentioned in the second schedule to this Order 

are hereby revoked : Provided that neither such revocation, 
nor anything else in this Order shall prejudicially afEect 
any right acquired or accrued before the commencement of 
this Order, by virtue of any Order hereby revoked, and any 
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person entitled to such right shall continue entitled thereto, ^^^^ court 

and to the remedies for the same, in like manner as if this ^^ 

Order had not been made. Pibhburn 

Brothers 

8. This Order shall be construed as if it formed part of the Inter- adklaipb 

national Copyright Act 1886. Compint Iitd. 

9. This Order shall come into operation on the sixth day of 

December, one thousand eight hundred and eighty- seven, 
which day is in this Order referred to as the commence- 
ment of this Order. 

The following are the material articles of the Convention : — 

Article I. 

The contracting states are constituted into a Union for the protec- 
tion of the rights of authors over their literary and artistic works. 

Article IL 

Authors of any of the countries of the Union or their lawful repre- 
sentatives shall enjoy in the other countries for their works, whether 
published in one of those countries or unpublished, the rights which 
the respective laws do now or may hereafter grant to natives. 

The enjoyment of these rights is subject to the accomplishment of 
the conditions and formalities prescribed by law in the country of 
origin of the work, and cannot exceed in the other countries the term 
of protection granted in the said country of origin. 

The country of origin of the work is that in which the work is 
first published, or if such publication takes place simultaneously in 
several countries of the Union, that one of them in which the shortest 
term of protection is granted by law. 

For unpublished works the country to which the author belongs 
is considered the country of origin of the work. 

Article III. 

The stipulations of the present Convention apply equally to the 
publishers of literary and artistic works published in one of the 
countries of the Union, but of which the authors belong to a country 
which is not a party to the Union. 

Article IV. 

The expression " literary and artistic works " comprehends books, 
pamphlets, and all other writings ; dramatic or dramatico- musical 
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PULL COUET ii^orks, musical compositions with or without words ; works of design, 

1^ painting, sculpture, and engraving ; lithographs, illustrations, geo- 

PisHBURH graphical charts, plans, sketches, and plastic works relative to 
Adblaidb B^^^^V^Ji topography, architecture, or science in general; in fact every 
Compant^Ltd. production whatsoever in the literary, scientific, or artistic domain 
which can be published by any mode of impression or reproduction. 

Nealii (with Fleming) for the defendants — Neither the Inter- 
national Copyright Act of 1886, nor the provisions of the Berne 
Convention, nor of the Order in Council of Her Majesty, November 22, 
1887, extend the provisions of the Fine Arts Copyright Act of 1862 to 
South Australia. By the Literary Copyright Act of 1842 it was enacted 
in express terms that literary copyright extends to all parts of the 
British dominions. Unless expressly extended to the colonies the 
provisions of an Imperial Act apply only to the United Kingdom. 
Mshburn v. Rollingshead ([1891] 2 Ch. 371), Bex v. Vaughan (4 Burr. 
2500 ; 8 Anne, c. 19 ; 41 Geo. IV. c. 156 ; 5 and 6 Vict. c. 45). 

JDowner, Q.C, (with P. B. Stow), for the plaintiffs — The com- 
mon law most assiduously protects copyright. Gopinger (pp. 3 to 
7, referring to Statutes 5 and 6 Victoria, c. 45) and judgments of 
Lords Cairns and West-bury on Routledge v. Low (3 Eng. and Ir. 
App. 100), Donaldson v. Beckett (4 Burrows 2408). After the Act of 
1862 came into force it was competent for Orders in Council to 
be made for protecting foreign copyrights in Great Britain and her 
jdominions without any further legislation. The Imperial Copyright 
Act applies anywhere within Her Majesty's dominions. Any person 
bom in England is a British subject, and the word "native " as used 
in the Berne Convention means a natural bom ** British subject." 
Stephens' Commentaries (9th ed. vol. 2, p. 409), Phillimore's Inter- 
national Law (vol. 1, p. 376, and vol. 4, p. 28), Kent's Commentary on 
American Law (vol. 2, p. 1), Wheaton's International Law (pp. 113 
and 6SS), Imperial Statute (33 and 34 Vict. c. 14. sec. 4), Savigny's 
Conflict of Laws (96). The International Copyright Act of 
1 and 2 Victoria, c. 59, extended the right over the whole of 
Her Majesty's dominions in the case of books first published 
in her dominions ; 7 and 8 Victoria, c. 12, which repealed 
that statute, gives the same rights, and also a right to extend the 
copyright over the whole of Her Majesty's dominions to musical 
compositions, dramatic pieces, sculptures, and engravings. The effect 
of 7 and 8 Victoria, c. 12, and 25 and 26 Victoria, c. 68, is to place 
paintings in the same category as books and sculptures, &c. and copy- 
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right can be given in such throughout the whole of Her Majesty's ^^"^^ COUBT 

dominions (54 Geo. Ill, c. 156 ; 5 and 6 Vict. c. 45 ; 49 and 50 Vict, c ^???-^ — 

33). ^refret/8 v. Boosey (4 H.L. Cas. 815, 24 L.J. Ex. 81). Bio?S«8 

Neshit (in reply) — Paintings are not included in the International adklaiok 
Copyright Acts at all, nor are they included in the Order in Council. compaht^Ltd. 
If they are included the Order is to that extent unauthorised by the 
Act of 1844. Assuming that they are so included the Order in 
Council does not extend to the colonies. There is no power given to 
Her Majesty to extend by an Order in Council the provisions of the 
English International Copyright Acts to the colonies, and if there 
was it has not been done. 

Cur: adv : vult. 

Way, C.J., delivered the judgment of the Court as follows: — way, c.J. 
The plaintiffs are a firm carrying on business at South Shields, 
and claim by virtue of the International Copyright Acts 1844 
to 1886, and an Order in Council thereunder, to be the owners 
of the copyright of a panorama picture of Jerusalem and the 
Crucifixion, painted in Germany by a German artist for a German 
firm, who assigned the copyright therein to the plaintiffs. They 
complain that the defendant company invaded their copyright by the 
unauthorised exhibition of a copy of such picture, and seek an injunc- 
tion and consequent remedies. The defendants object that the Acts 
and Order in question do not extend to South Australia, and that if 
they do they fail to confer the copyright which is the foundation of 
the plaintiffs' action. This is a point of law set down under Order 63, 
Rule 2, of the new Rules, and is equivalent to a demurrer under the 
old practice. 

It was suggested for the plaintiffs that there was a common 
law copyright in pictures. The Chief Justice of New South 
Wales was good enough to call my attention to an instructive case 
on the subject decided in Ireland and not cited in the argument — 
Turner v. Bohinson (10 Ir. Ch. N.S. p. 121, and on appeal at p. 510). 
There is, however, no authority to establish that in a picture painted 
in a foreign country by an alien there is a common law copyright 
enforceable in a British colony. For the purposes of this case the 
recital in 25 and 26 Vict. c. 68 (the Pine Arts Copyright Act 1862)— 
that " by law as (then) established the authors of paintings, drawings, 
" and photographs had no copyright in such their works " — ^was at the 
time of the passing of that Act strictly accurate. Moreover the 
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PULL COURT plaintiffs' claim is expressly rested on English legislation and an 

1?^ Order in Council thereunder. There was no statute as to copyright 

Bbot""*^ in pictures until the Act just cited, which (sec. 1) gives copyright to 
Adelaide *^^ author " being a British subject or resident within the dominions 
c^uriS^lijy, "^^ *^® Crown ... for the term of the natural life of 
-yy^j^^Q J '* such author, and seven years after his death." There had previously 
been two International Copyright Acts authorising the extension by 
Orders in Council by Her Majesty of the copyright privileges enjoyed 
in England to foreign countries on reciprocal arrangements being 
made. The first of those Acts (1 and 2 Vict. c. 59) dealt with 
literary copyright only. The second, which is the International Copy- 
right Act of 1844 (7 and 8 Vict. c. 12) is still in force, and was incor- 
porated into the Fine Arts Copyright Act 1862 by section 12. The In- 
ternational Copyright Act of 1844 dealt with literary and dramatic 
copyright and the copyright in engravings and sculpture, and (in 
anticipation of legislation) with other works of art (sections 2 and 4) 
— this anticipation being realised by the Fine Arts Copyright 
Act 1862 which incorporated it. In this state of the law an 
International Convention was made at Berne, in Switzerland, 
in 1887, forming an International Copyright Union establish- 
ing reciprocity in the subjects of copyright between the nations 
there represented, including England and Germany. To give 
effect to this Convention an English statute was passed, 49 and 50 
Vict. c. 33 (the International Copyright Act 1886), entitled " An Act 
** to Amend the Law respecting International and Colonial Copyright.'' 
That Act recited that *' without the authority of Parliament such Con- 
'^ vention cannot be carried into effect in Her Majesty's dominions, and 
" consequently Her Majesty cannot become a party thereto, and it is 
" expedient to enable Her Majesty to accede to the Convention." And 
it proceeded to make various amendments in the existing International 
Copyright Acts, but left the strain of giving effect to the Convention 
to an Order in Council under the principal Act of 1844. This Order 
was made on the 22nd November, 1887, and it purported to give effect 
to the Convention throughout Her Majesty's dominions in general 
terms of reference and by specific language large enough to cover 
paintings as well as other subjects of copyright. Upon that Order in 
Council, and upon the legislation leading up to it, the plaintiffs' case 
rests. 

The defendants object — (1) That the International Copyright 
Acts and Order i a Council do not extend to the colonies ; (2) That 
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those Acts do not authorise an Order in Council giving effect to the ^^^^ coubt 

Convention so far as paintings are concerned ; and (3) That the Order 

in Council does not ratify the Convention (if at all) as to paintings. IJ^Jmes 
As to the lirst objection: the Fine Arts Copyright Act 1862 did ^dmudk 
not extend to the colonies— it gave copyright to British sub- cSpjSt^Ltd. 
jects and residents within the dominions of the Crown, but wayTc.j. 
it did not affect to extend to the colonies, and the rule is that 
no Act of Parliament after a colony is planted extends to it 
without express words. The legal remedies thereby created are 
all limited to the United Kingdom (sees. 4, 8, 9, and 20). The 
Copyright Acts relating to copyright in books and dramatic 
copyright are expressly made to extend to the colonies. The 
Copyright Acts in engravings and sculptures do not in terms extend 
to the colonies. When the Copyright Acts are intended to extend to 
the colonies they are expressly made applicable. The International 
Copyright Act 1844 only enables Her Majesty to give effect to 
Copyright as it exists by statute in England or the colonies, or both. 
If the legislation on the subject rested there, the defendants' objec- 
tion that the copyright created by the Fine Arts Copyright Act 1862 
does not extend to the colonies would be unanswerable ; but the In- 
ternational Copyright Act of 1886 by section 9 expressly declares that, 
" save as provided by " (the) " declaration " (therein mentioned) " the 
" said Acts " (the International Copyright Acts) " and this Act shall 
" apply to every British possession as if it were part of the United King- 
" dom." Some reference was made in the argument to this being a saving 
clause. In my opinion this is not a saving clause at all. There is a 
passage in a note to the 11th edition of Chancellor Kent's Com- 
mentaries that is a little instructive on that point. " The true 
" principle undoubtedly is that the sound interpretation and meaning 
'' of the Statute on a view of the enacting clause, saving clause and 
*' proviso, taken and construed together are to prevail. If the principal 
" object of the Act can be accomplished and stand under the restrictions 
" of the saving clause or proviso the same is not to be held void for re- 
*' pugnancy." It must be admitted that in this state of the law there are 
anomalies. An obscure French or Grerman painter has a copyright in his 
work all over Her Majesty's dominions in his productions painted in 
France or Germany, but eminent English artists such as Sir Frederick 
Leighton, Sir John Millais and others, have not in the absence of local 
legislation a similar protection ; nor is there any protection in this 
colony, and many of the other colonies, to artists in other colonies for 
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PULL COURT tije works executed therein. That anomaly is not the result of any 

^^? want of consideration on the part of the English Qovernment for 

BaoTHEE*' colonial artists ; it has been occasioned by the anxiety of the British 

adblaidb Legislature to leave the settlement of this question entirely, or as 

Company^Ltd. ^*^ *s possible, to the local legislatures. That is quite clear from the 

wayTcj. circular despatch which is set out in the copy of the proceedings 

which were laid before me anci which were referred to in the course 

of the argument. The case therefore stands as if it were an invasion 

of the plaintiffs' copyright in England. 

The second point as to paintings not being properly subject to the 
Orders in Council has stood the discussion of more than one Order in 
Council, and was evidently disregarded by or unknown to theframers of 
the International Copyright Act 1886, whilst the point was apparently 
not taken, nor was the potency of the Order in Council ratifying the 
Convention questioned in the case Fishhurn v. Hollingshead ([1891] 
2 Ch. 371) with respect to the very picture which is the subject of 
this litigation. The defendant is entitled to insist upon the validity of 
an objection not raised in that case, but it is impossible not to be 
pressed with the improbability that such a point as this would be over- 
looked when it arose in a case on the same subject in England. 
Moreover, it is my duty to give effect to the obvious meaning 
and expressed belief as to the law of the Imperial Legisla- 
ture. The point under discussion is whether the paintings and 
drawings and photographs, the subject of the Fine Arts Copyright 
Act of 1862, are now included in the protection given by 
the International Copyright Acts. The Pine Arts Copyright Act 
made a new departure as to the duration of the copyright. The 
copyright thereby given is to a British subject or resident within the 
dominions of the Crown of any original painting, drawing, or 
photograph which shall be or shall have been made in the British 
dominions or elsewhere, and the term of the copyright is for the term 
of the natural life of such author and seven years after his death. This, 
as I have said, was a new departure in the duration of copyrights ; 
all the previous Acts on the subject had made publication the 
terminus a quo as to the duration of the copyright, whereas a copy- 
right created by the Pine Arts Copyright Act makes no requirement as 
to publication at all ; the duration of the copyright is from the time of 
the execution of the painting during the author's life and for seven 
years after his death. In order to have incorporated the power of 
making Orders in Council under the International Copyright Act, 
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the proper method of authorising these Orders to be made ^^^^ coubt 

would have been to have authorised the inclusion of paintings, H?? 

drawings, and photographs in any Order thereafter made. Unfor- bemSbm 

tunately the draftsman of the Fine Arts Copyright Act by section aorlaidb 

12 incorporated the whole of the International Copyright Act of compimt*Lti> 

1844. ^ow it is obvious that you cannot read the incorporated Act watTcj. 

in connection with the Fine Arts Copyright Act quite literally. If 

you read merely the actual words of the International Copyright Act 

it refers to subsequent legislation — " any acts which may hereafter be 

*' passed in that behalf" (section 2). The advocate for the most literal 

construction of an Act of Parliament would not contend for such an 

absurdity as that the legislation referred to in the incorporation was 

to be legislation subsequent to the Act. thereby incorporating it. This 

looseness of expression prepares us to understand that the incorporated 

Act cannot be read as to all its provisions quite literally. If we turn to 

the incorporated Act we find section 2 gives power to make Orders in 

Council ; section 4 defines the extent of the copyright privilege 

which shall be created thereunder. The power to make Orders in 

Council directs that as to works of art the authors and makers thereof 

shall have the privilege of copyright during the period defined in such 

order, not exceeding the term of the copyright to be created by the 

Order in Council, which the makers of a like work published in the 

United Kingdom might then be entitled to under any Act to be passed 

in that behalf. And section 4 makes the meanure of the privilege to 

copyright to be created by the order in Council the term which 

works of art first published in the United Kingdom would have. Read 

literally these two sections would not have any operation at all as to 

paintings and other works of art because the privilege to which they 

refer is a copyright from the time of publication, whilst the term of 

copyright given by the Fine Arts Copyright Act of 1862, as has just. 

been pointed out, has no reference to publication at all, but is after the 

making of the picture or other work of art for the term of the natural 

life of the author and seven years after his death. But the only 

object of the incorporation in the Fine Arts Copyright Act of the 

International Copyright Act — the only possible object — was to 

authorise copyrights in works of art to be included in the 

Orders in Council made thereunder, and that object would 

be defeated if the Incorporated Act were read quite literally. 

The true rule of construction is stated in Maxwell on Statutes 

(2nd ed. p. 35). ''It is an elementary rule that construction is 
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PULL COURT u^^ ^Q ma^^g Qf ^Y[ the parts together, and not of one part only by 

1^ it itself.'* In reading sections 2 and 4 I reject " published " 

Bbo™ M *^ * falsa demonstration and as section 4 creates the measure of the 
Adelaide privilege as to the same subject matter as the paintings and other 
Compant^ltd. works of arts referred to in the Fine Arts Copyright Act of 
wayTc.j. 1862, I substitute in reading that section the word "made" for 
"published." That would be my conclusion if the legislation on the 
subject rested with the Fine Arts Copyright Act 1862 and the prin- 
cipal Act thereby incorporated, but in the International Copyright 
Act 1886, which is by its preamble expressly intended to give effect 
to the Convention, section 12 of the Fine Arts Copyright Act is 
singled out and put in the schedule of the unrepealed enactments. 
Now as section 12 is the incorporating section this seems to me to be a 
legislative declaration that section 12 authorised the inclusion of 
paintings and other works of art in the Order in Council which would 
be disregarded if sections 2 and 4 of the principal International Copy- 
right Act 1862 were read literally. It is strange this difficulty was 
overlooked in the Act of 1886, which is to be " construed together 
with " the International Copyright Acts (section 1 subsection 3). 
By the definition clause (section 11) " produced " means " published " 
or " made." If the word " published " had a similar definition 
given to it the difficulty would have been met. Probably publication 
in the foreign country is a condition to the benefit of section 2 of the 
International Copyright Act of 1844, but as that point was not raised 
during the argument I express no final opinion with respect to it. 

The last remaining question for discussion is : — Does the Order in 
Council extend to paintings, drawings, and photographs to which a 
copyright is given by the Fine Arts Copyright Act of 1862 ? The 
Order in Council affects to operate in two ways, by ratifying the 
Convention first in gloho, and secondly by its specific provisions. As 
to the first, it was objected that there was no such power of ratification. 
Section 2 of the International Copyright Act 1844 empowers 
Her Majesty to direct that as respects all or any particular class of 
works, including as I have held paintings, the authors, &c. shall 
have the privilege of copyright therein during such period as shall 
be defined in such Order. Now the objection was that there was no 
power to give a general ratification of the Convention, because the 
Order itself should define the measure of the protection. It will be 
remembered that in the case of Bill v. Murphy (1 Moore's Privy 
Council Cases, N.8, p. 487), the Legislature of Victoria having 
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power under the Constitution Act to define the privileges of the ^^^^ court 

Legislature, declared by an Act on the subject that the local Parlia- ^^ 

ment should have the same privileges as the House of Commons b^wmm 
in England. It was objected in that case as it was objected here that adkLidk 
the measure of these privileges had not been defined, but the Judicial compant^Ltd. 
Committee held* that the word " define " in the Imperial Act of wayTc.J. 
Parliament was equivalent to " declare," and that the power given in 
that Act had been properly exercised by the Parliament of Victoria. 
The Order in Council by section 1 declares that " the Convention as 
" set forth in the first schedule to this Order shall as and from the 
"commencement of this Order have full effect throughout Her 
** Majesty's dominions." The Convention is therefore incorporated in 
the Order, and the period of the copyright is as completely defined by 
reference as the privileges of the Victorian Legislature were in the 
statute upon which the decision in Dill v. Murphy proceeded. One 
requirement of the statute is that the date from which the privilege 
commences shall be stated. That is given in a subsequent section of 
the Order in Council, section 9. " This Order shall come into 
** operation on 6th December, 1887, which day in this Order is re- 
*' f erred to as * the commencement.' " Article 2 of the Convention 
provides that " authors of any of the countries of the Union" 
(I read that Q-erman painters) " or their lawful representatives 
" shall enjoy in the other countries for their works, whether 
" published in one of those countries or unpublished, the rights which 
" the respective laws do now or may hereafter grant to natives." 
" Natives," as Sir John Downer stated in the course of his argument, 
is equivalent to "natural born subjects." The difficulty as to 
publication being the terminus a quo appears to me to be got over by 
the language of that section, and I hold that the Convention as incor- 
porated in the Order in Council has the effect of defining, as required 
by section 2 of the Imperial International Copyright Act, the measure 
of copyright to be granted in paintings as well as in the other subjects 
of the Convention. 

To my mind the effect of the express direction in the Order in 
Council contained in section 3 is more doubtful. " The author of a 
" literary or artistic work which on anil after the commencement of 
" this Order is first produced in one of the foreign countries of the 
" Copyright Union shall, subject as in this Order and in the Inter- 
" national Copyright Acts 1844 to 1886 mentioned, have as respecta 
"that work throughout Her Majesty's dominions the same right of 
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FULL COURT « copyright as if the work had been first pro - 

1^ " duced in the United Kingdom." Now this Order in Council declares 

BaoTHBRs ^^^^ ^* ^^^^^ ^® '®*^ *® ^^ ^* formed part of the International Copyright 
AdsIaid* ^^* 1886, and as I have already pointed out the definition clause of that 
ComfISt^Ltd. -^c* provides that " produced " shall be equivalent to " made," and it 
wayTc.j. would be impossible for a picture to be made withoift a residence of 
some length at all events in the country in which it was executed. A 
picture produced or made in the United Kingdom must be executed 
by a resident there for however short a time, and being " resident " 
is one of the conditions of the author's copyright in the Fine Arts 
Copyright Act 1862. But there is a conflict between the English and 
American decisions as to the meaning of the term " resident." 
Throughout the English decisions on the subject of copyright 
"reside" and "resident" are used, not as interpreted in a special 
Act of Parliament using these words, but as covering a stay however 
short in the United Kingdom or the dominions of the Crown. For 
instance, an American author in order to secure the English copyright 
of one of her works went to stay temporarily in Canada, and this was 
one of the points discussed in the great case of Routledge v. Low (L.E. 
3 E. <& I. App. p. 100). The American Courts, however, had to deal with 
an Act which made citizenship one of the conditions of a copyright and 
being a resident another, and the American Courts have definitely held 
that by their law "resident " means a permanent and not merely a 
temporary " resident." If we turn to the Fine Arts Copyright Act of 
1862 the conclusion in my own mind is that the " resident '' therein 
referred to must be a permanent resident — the subject matter of 
the Act seems to me to require it. The Act confers a copyright on the 
person entitled to the privilege wherever the painting or 
drawing or photograph is executed, and it seems to me difficult 
to imagine that it was the intention of the Legislature to grant a 
copyright to a temporary resident in the United Kingdom in any 
work of art which he might produce at any time and at any part of 
the world. If then I had to rely simply on the language of Article 3 
of the Order in Council, L should not without further consideration 
be prepared to hold that a copyright in paintings, drawings, or photo- 
graphs was thereby created for the benefit of an alien, although his 
nation was one of the members of the Copyright Union. 

As I have already said I am not limited to the express language of 
Article 3 of the Order in Council. I think there was a sufficient 
definition as required by the principal International Copyright Act in 
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the express ratification of the Convention, and I therefore hold that '^^^ court 

a painting executed by a German artist in Germany and assigned to ^^ 

a British subject is entitled to copyright in the colonies under the bbothkes 
International Copyright Acts and the Convention and Order in j^dbl^idb 
Council. The result will be that the point of law raised by coSaStt^Ltd. 
the defendants will be overruled, and there will on that part watTcj. 
of the case be judgment for the plaintiffs. As I have already said 
I leave over for further discussion and argument, if thought necessary, 
the question as to whether or not it is necessary to allege that the 
painting has been published in Germany. 
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In the Supreme Court. — In Banco, 

In re MALLEN. 

Real Property Act 1886 — Mistake — Cancellation of certificate of title, 

M. the petitioner, was the registered proprietor in fee simple of certain land, 
being allotment Kod. 1, portions of allotments Nod. 2 and 3, and allotments 4 and 5. 
West Thebarton. A public honse stood on allotment No. 1. The stables and ont- 
buildings appurtenant to the public house were erected on a portion of lot No. 2, 
which portion of lot No. 2 was comprised in the certificate of title of lots Nod. 3, 
4, 5, Reg. vol. 545, fol. 36. M. sold portion of lot Nod. 3 and lots 4 and 5 to the 
defendant, and M.'s agent prepared a transfer of all the land comprised in certifi- 
cate of title Reg. vol. 545, fol. 56, including thereby in mistake the said portion of 
lot 2. The transfer was duly signed and registered. M. presently discovered the 
mistake and lodged a caveat forbidding the registration of any dealing with the 
said portion of lot No. 2, and filed his petition for an order to rectify the mistake. 

Held, (1) that the petitioner was entitled to portion of lot No. 2 in fee simple free 
from incumbrances ; (2) that it was erroneously included in the said transfer. 

Ordered also, that the Registrar-General make such entries cancelling the said 
certificate of title as would give effect to order of the Court. 

Petition under the Real Property Act 1886. 

The following facts were inter alia stated in the petition : — 

That the petitioner was formerly seized in fee simple of allotment 
1, portions of allotment 2, portion of allotment 3, and the whole of 
allotments 4 and 5 of the subdivision of block 18, and others of por- 
tion of section 46, laid out as West Thebarton. 

Upon the said allotment 1 is built the West Thebarton Hotel, 
while upon the said portion of allotment 2, having a frontage of 
22 feet 10 inches to Ann-street, are constructed the two cesspits 
belonging to the said hotel. The stable and the bowling alley and 
the said two pieces of land were at the time of the sale in the 
petition after- mentioned and still are enclosed in a ring fence, and 
were at such time and have ever since been and still are in the 
possession, as tenant, of one Frank Moore, who has paid the rates 
and taxes in respect thereof for the past two years. 

On or about the 11th day of March, 1891, the petitioner's agent 
sold the said portion of allotment. Nod. 3, and allotments 4, 5, 
before-mentioned, to one William Walter Evans, of West Thebarton, 
aforesaid, builder, for the sum of £71. The said land was er- 
roneously described as allotments 3, 4, and 5, West Thebarton. 
Bat the measurements of the said land were definitely stated. 

An agreement for sale and purchase of the said allotments 3, 4, 
and 5, West Thebarton, was prepared by the said agent, and he 
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forwarded same to the said William Walter Evans for sif^ature with ^^^^ court 

a letter dated the 11th day of March, 1891, and a sketch of the land ^§^ 

sold, and in which the exact measurements of such land were shown. ^^ ^* 

Mallkh 

On the 25th day of March, 1891, the petitioner signed a transfer 
of the said allotments, but subsequently upon being informed by his 
agent that a balance certificate of title would be required, and 
believing the said land sold to the said William Walter Evans to 
be the whole of the land in the said certificate of title, volume 545, 
folio 56, instead of a portion thereof, he altered the said transfer 
accordingly. 

The said transfer was subsequently duly registered No. 246,713. 

The said William Walter Evans has recently offered to sell for the 
sum of £40 the said piece of land, portion of allotment No. 2. 

One George Broadbent informed the said Frank Moore of the 
proposal made to him by the said William Walter Evans, which offer 
was communicated to the petitioner, who immediately instituted 
enquiries and for the first time then ascertained that the said portion 
of allotment 2 had been inadvertently included in the said transfer, 
and that the said William Walter Evans had an unencumbered certi- 
ficate of title thereof. (Register book, volume 550, folio (51.) 

The petitioner therefore caused caveat No. 253,523 to be lodged 
on the 12th day of November, 1891, forbidding the registration of 
any dealing with the portion of allotment 2. 

The petitioner ilever at any time sold the said portion of allot- 
ment 2 to the said William Walter Evans, nor had he any intention 
of so doing, and such piece of land was included in the said transfer 
by mistake and not otherwise. 

The petitioner claims an estate in fee simple in the land colored 
green in a plan annexed to the petition. 

Grtmdy with Scammell for petitioner — It is submitted that part lot 
2 was never in the mind of either party as part of the subject matter 
of sale. There was mutual mistake and no third party has acquired 
rights under the transaction ; therefore we ask the Court to restore the 
state of things which but for the mistake would have existed between 
the parties. Kerr (2nd ed. p. 524), Harris y. Pepperell (16 W.R. 68), 
JBeaumont v. Bramley (T. & R. 41), cited Chitty's JSq. Index (4th ed. 
vol. iv. p. 3,922). If there were any doubt as to mutuality of the 
mistake we would still be entitled to relief. The rule that mistake 
must be mutual does not apply in cases between vendor and pur- 
chaser, Qarrard v. Frmkel (30 Bei^v. 445), Earl feat$champ v. Winn 
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PULL COURT (L R^ 6 H L 232). l^ no case will a party with a full knowledge of 

1??? the facts and of the mistake of the other side be permitted to take 

In re advantage of the error. 

Mallkn 
— •/". Henderson, for the respondent, cited The JReal Property Act 

BUNDEY, J. 1886, s. 191 (form in Schedule 12), Kerr on Frauds (2nd ed, pp. 471, 
490, 508), Be Biggs (11 S.A.L.R. p. 43). 

Per Gurtam — The petitioner (Mallen) is entitled to the land part 
lot 2 in fee simple. We do not believe the respondent's statement 
that he meant to purchase that lot. The piece of land in dispute was 
erroneously included in the transfer and certificate, and the Registrar- 
General is ordered to make such entries cancelling the certificate of 
title 550, folio 61, as will give effect to the order of the Court. 

Leave to apply. 
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In the Supreme Court — In Banco. 
HODGKINS v. DISTRICT COUNCIL OF BURNSIDE. 



FULL COURT 

WAY. C.J. and 
BUNDEY. J. 



1892 

Local Courts Act 1S86— District Councils Act 1SS7 — Jurisdiction of Local April 1. 
Courts as to costs of actions — Rule for prohibition. 

Section 259 of the Local GourtB Act 1886 does not give to a Local Court a dis- 
cretion empowering^ snoh Court to order costs to be paid by a suooeBsful party in an 
action. 

Motion for order in the nature of prohibition. 

This was an application under section 64 of the Local Courts Act 
1886 for an order prohibiting the Local Court of Adelaide from 
further proceeding in a plaint, wherein Edward Hodgkins was 
plaintiff and the District Council of Burnside was defendant, on 
the ground that the Local Court had no jurisdiction to order the 
defendant to pay the plaintiff's costs of the action. 

This was an action for breach of contract in which the plaintiff 
Hodgkins sued the District Council of Burnside. The action was 
heard in the Court below on the 21st January, 1892, when, after 
argument, the learned Special Magistrate directed a nonsuit, but 
ordered that the defendant Council should pay the plaintiff's costs. 

This application came on for hearing in Chambers before His 
Honor Mr. Justice Boucaut, who referred it to the Full Court. 

A preliminary objection to the form of summons was overruled. 

Cleland for the defendant Council in support of the application — 
This order is beyond the jurisdiction of the Local Court, which 
derives what discretion it may possess over costs from section 259 
of the Local Courts Act 1886. This section gives the Court power to 
deprive a successful party of costs, but not to order a successful 
cfefendant to pay the costs of the action. Wehtead v. Trueman 
(2 S.A.L.R. 12). It is less wide than if it placed the question of 
costs in the ''discretion" of the Court. Even if it did, still the 
Court has no power to order a successful defendant to pay costs. 
Dick V. Tates (18 L.R. Ch. D. 76), Foster v. G.W. Railway Company 
(8 L.R. Q.B.D. 616). "Whatever discretion the Local Court may have 
in ordinary actions, that discretion is, in this case, absolutely taken 
away by section 348 of the District Councils Act 1887. 

Mitchell showed cause — This Court in applying the decisions of 
the Law Courts of England will have regard to the intention of the 
Local Courts Act 1886. That intention was evidently to place the 
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FULL COURT question of costs in the absolute discretion of the Court having 

i^? jurisdiction in the action. There is no ambiguity in the section. 

HoDGKiMs Wat, C.J. — The point as to the address of the summons ought to 

couNciL^oK ^*^® ^®®^ taken in Chambers and therefore cannot be considered now. 
BuRKsiDB. rpjj^ Q^j^^j. p^jjj^ -g whether under section 259 of the Local Courts Act 
^UNDEY,^.^ 18^6 tt© words " the costs in every action or proceeding shall abide 
" the event unless the Court at the hearing shall order otherwise or 
*' shall make some special direction concerning them" are wide 
enough to allow the Court to give costs against a successful defen- 
dant. The words are not, I consider, wide enough for that. Cases 
before the English Court of Appeal on the construction of words 
which are wider show that the Local Courts have not this discretion. 
BuNDET, J.— I concur. 

Order accordingly. 
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In the Supreme Qourt. — In Banco, 
DITTMEE ». EADESTOCK. 

Local Courts Act 1886 — Habeas corpus ad test. — Seal of Local Court, 

Notwithstanding that a Judge of the Supreme Court has power to issue an order 
in the nature of haheas corpus ad test, under sec. 249 of the Local Courts Act 1886, 
that power will only be exercised in oases of great emergency. 

The " seal of the Local Court " mentioned in that section is the seal of the Court 
in which the order is returnable. 

Application for an order under sec. 249 of the Local Courts Act 
1886 to bring up Otto Radestock, a prisoner in the Adelaide G-aol, 
for examination in an action in the Local Court of Eudunda, in which 
one Dittmer was the plaintiff and the prisoner the defendant. 

Neshit, for the applicant — In this matter application has already 
been made in Chambers to his Honor the Chief Justice. His Honor 
on that application pointed out that while his power to make an 
order under sec. 249 of the Local Courts Act 1886 was clear, the order 
when made must, to comply with the requirements of that section, be 
sealed with the seal of the Local Court of Eudunda. The application 
in Chambers was withdrawn. I ask leave to renew it now and to 
point out the serious inconvenience which may result from the 
construction adopted by his Honor the Chief Justice. For example, 
in the ease of a prisoner in the Adelaide Gaol who is required to give 
evidence in the Local Court of Palmerston, the order if made in 
Adelaide must be sent to Palmerston for sealing and returned to 
Adelaide for service, thus involving a delay of months. It might be 
equally inconvenient to go to Palmerston for the order. 

Wat, C.J. — I am satisfied that a Judge has power to grant the 
order applied for. It is, however, inconvenient for the Judges to 
interfere with the proceedings of Local Courts except in cases of 
great emergency, and as this case comes within that category the order 
will be made. The section is also clear as to the particular Local 
Court in which the writ should be sealed. It is " such Court," that 
is the Court before which the prisoner is to be brought for the 
purposes of the order. 

BuimsY, J., concurred. 



FULL COURT 

WAY. C.J. and 
BUNDBY, J. 



1892 

AprU 26. 
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FULL couET -^ ^^^ Supreme Court — In Banco. 

WAY. C.J. and 

BUNDEY, J BLOMPIELD r. KITHER and ANOTHER. 



^®^ Action for account by executor or beneficiary against trustees of will — Costs, 

May 26. 

An exeontor or beneficiary is not entitled as of conrse to coits ont of the estate 
of the testator in respect of proceedings which are found by the Court to be yexa- 
tious or unwarranted. 

AcTiow for account. 

The facts are sufficiently shown in the headnote and judgments. 

Neshit iot the plaintiff — I ask for costs out of the estate. An 
executor is entitled to his costs as of course. Order LI. rule 1 under 
Supreme Court Act 1878, Sharpies v. Sharpies (McLellan 506), English 
Order LXV. rule L (Annual Practice 1889-90 p. 886), Ewing v. Orr- 
Swing (L.R. 9 App. Cases 34, affirming S.C. N. & M.), re Orr-Ewing, 
Orr- Ewing v. Orr-Eioing (L.R. 22 Ch. D. 456), Order LV. rule 10 
new rules (Annual Practice 1889-90 p. 790). 

[BuNDET, J., cited Ottley v. Oilhy (8 Beav. 602).] 

Sgmon, Q.C, for the defendants — I submit that there is no positive 
rule entitling an executor to costs in a proceeding which is vexatious. 
The Court in such cases will exercise its discretion. Thompson v. Clive 
(11 Beav. 475), Fane v. Fane (13 Ch. D. 228), Eilliard v. Fulford 
(4 Ch. D. 389, p. 393), Anon (4 Maddock 273). 

Neshit — I say that the cases of Thompson v. Glive (sup,) and Fane 
Fane {sup.) may be distinguished. Norman v. Johnson (8 W.R. 300), 
Burrell v. Delevante (30 Beav. 550), In re Tann (L.R. 7 Eq. 436). 

Symon, Q.C., cited-— Croggan v. Allen (22 Ch. D. 101), In re 
Gahhum, Qage v. Rutland (46 L.T. N.8. 848). 

Neshit — I submit that the last two cases can be distinguished. 
WAY, C.J. Wat, C.J. — All along the trustees in dealing with an estate of 

some difficulty appear to have kept the accounts with exceptional 
accuracy. Professional accountants have been employed, and the 
books regarding the transactions of the estate have been kept with 
unusual care for the purpose of having a permanent record of the 
estate. More than that, the trustees have been subjected from time 
to time by the plaintiff to annoyance which must have strained the 
patience oi! ordinary men. Nothing but the strong sense of duty, 
which the trustees undertook at the request of the testator before 
his death, would have induced them to continue their disagreeable 
duty, for the wonder was that they did not accede to the plaintiff's 
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desire and come to this Court and ask to be relieved from the trustee- ^^^^ couet 

ship. Sereral firms of solicitors and two firms of accountants ^^ 

investigated the accounts and found that the defendants had not blomfibld 
been guilty of anything improper. It has been suggested on behalf ^kd^jSothkr. 
of the plaintiff that there was a case for enquiry with respect to two way~c.j. 
items — one an item in respect to the stock-in-trade, which was the 
ground for an action by the defendants against the plaintiff for 
slander, and the other in respect to the reduction of rent ; but on 
consulting the affidavits I find that there was no pretext for the 
supposition that there had been any leakage in respect to the items. 
Upon the statement of facts it appears to me that I would be fiying 
in the face of the clear rule laid down for our guidance in all cases 
if we were to allow the plaintiff to diminish by one farthing the 
patrimony of her children by means of the present oppressive and 
unwarranted proceedings. I will not encourage expensive and 
useless refereuces to the Master in order to gratify the vindictive 
feeling of unreasonable beneficiaries who will insist upon entering 
upon expensive litigations which will probably diminish the property. 
The present is the least excusable litigation that has come before me. 
It will be a lesson to persons of similar litigious spirit, who will now 
know that they will not receive any encouragement to gratify their 
feelings, for I hold that this estate shall not be burdened with any 
part with these vexatious and unwarranted proceedings. Some obser- 
vations have been made about the action of the plaintiff's solicitor, 
but Mr. Nesbit has acted conscientiously throughout, and must be 
acquitted of any desire to diminish the estate by costs. 

BuNDEY, J. — I agree with my learned colleague the Chief Justice, bundey, j. 
I also acquit Mr. Nesbit of any desire to benefit by the costs. He 
has acted throughout the whole of the case as though he believed 
that the plaintiff had right on her side. While beneficiaries have 
every right to come to this Court and ask to have accounts investi- 
gated (and it would be unfortunate if it were otherwise), they must 
remember that their claims must have some foundation in justice to 
support them. After the decision of three Judges the plaintiff 
ought to believe that she has done the trustees injustice and refrain 
from annoying them in the future, as she has done in the past, or 
probably a similar result to the present case will follow. I can only 
regret that after consulting six or eight legal firms and two firms of 
accountants, who must have advised the plaintiff that she had 
no ground for the unnecessary and improper proceedings, she 
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FULL couBT consulted a Mr. Campion, who apparently stirred up her feelings 

}^ against the trustees. Under the circumstances it would be most 

BLOMPittD unfortunate if we were not in the position to make her pay costs, and 
ahd^Anothkr *® *^® Court has discretion in the matter I agree with my learned 
BUNDEY J. colleague the Chief Justice that the plaintiff must pay the costs of 
both sides. It is therefore ordered that the accounts referred to in 
the order of November 30, 1891, be adopted; that the plaintiff's 
summons of March 11 and May 23 be dismissed ; that plaintiff pay 
the costs of the action and all proceedings on account thereon, and 
so far as such costs may not be recovered from the plaintiff as 
between solicitors and client and expenses properly incurred, the 
defendant shall retain the same out of the estate. No costs to the 
plaintiff on the summons to dismiss the action. 
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In the Supreme Court — In Banco. 
BRISTOW V, BRISTOW. 



PULL COURT 

WAY. C J. and 
BUNDEY, J. 



Destitute Persons Act 1881 — Huslmnd and wife — Discretion — Maintenance. ^ay 31. 

A wife who volnntarily leaves her hnsband and refnses to live with him on the 
ground of his cruelty to her is not, on a complaint made nnder section 9 of the 
Destitute Persons Act 1881, entitled to an order for maintenance, she not haying 
been deserted or left without adequate means of support within the meaning of the 
said section. 

The Court on the hearing of such a complaint has no jurisdiction to enquire into 
the matrimonial relations between the parties so as to determine the reasonableness 
or lawfulness of an alleged separation or desertion. 

Case stated by the Magistrates* Court, Orroroo, under the Jus- 
tices Procedure Amendment Act 1883-8^!. 

The case set out the material facts as follows : — 
Upon the hearing of a certain complaint preferred by the appel- 
lant against the respondent under section 9 of the Destitute 
Persons Act 1881 that he did unlawfully leave without 
adequate means of support his wife and one child aged 
seven months, to wit Merrie Ross Bristow, I dismissed the 
complaint without costs. 
Emeline Bristow, wife of respondent, resides with her father at 
Willowie Appellant refuses to live with 

respondent on account of his cruelty to her 
Respondent is a farmer at Willowie occupying a large quantity 

of land, and having horses, cattle, and implements. 
Appellant left respondent last February. She was asked to go 

back. 
The question of law upon which this case is stated for the opinion 
of the Supreme Court is. Whether it is necessary to prove desertion 
in order to justify an order for maintenance being made ? 

W. V. Smith for the appellant — It is unnecessary to prove deser- 
tion to entitle the appellant to maintenance. The Queen v. Leresche 
([1891], 2 Q.B. 418) is not an authority, as that case went upon the 
express words of the statute which are — " It shall be lawful for any 
"married woman who has been deserted, '* &c. The words upon 
which we rely in section 9 of the Destitute Persons Act 1881 are 
" leave without adequate means of support.*' The evidence of 
cruelty which drove the appellant from respondent's house is uncon- 
tradicted. A husband who by his cruelty compels his wife to seek 
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FULL COURT shelter and protection elsewhere and makes no provision for her 

}^ does in effect, if not in words, leave her without adequate means of 

support. The husband has no legal right to force his wife to live 
with him. The Queen v. Jackson ([1891], 1 Q.B. p. 671). To hold that 
the appellant is to be limited to the choice between starving and 
living with a cruel husband is indirectly to give the husband the 
power if not the right to force her inclinations. The view which we 
ask the Court to take has been acted upon by learned Magistrates in 
our lower courts for many years. Under the Imperial Statute 31 and 
32 Vict. c. 123, section 33, Justices may enquire whether a married 
woman is or is not justified in leaving her husband. Thomas v. Alsop 
(5 L.R. Q.B. 151). 

Sytnon, Q.O.,for the respondent — The appellant has mistaken her 
remedy. Practically she asks this Court, as she asked the Court 
below, to assume the functions of the Divorce Court and to adjudicate 
on the merit or demerit of a question involving actual separation. 
Did her husband desert her ? Did he leave her without adequate 
means of support ? She must prove the affirmative of one or other 
of these questions. What she does prove is that she voluntarily 
left him, and in doing so took the risk and responsibility of main- 
taining herself and child, unless she choose to invoke the aid of this 
Court in its Matrimonial Causes Jurisdiction. If a wife refuses to 
live with her husband on the ground of past ill-usage, the husband 
while he is ready and willing to receive her again cannot be convicted 
of wilfully refusing qr neglecting to maintain her under 5 'George 4 
c. 83. Flarmiga/n v. Bishopwearmouth (27 L.J. N.S. M.C. 46), Bums' 
Justice (title "Poor,*' p. 300). It may not be necessary to prove 
actual desertion, so that technically the special case may be answered 
negatively ; but it is necessary to prove either desertion or leaving 
without adequate means of support, which is its equivalent. A man 
may remain with his wife and starve her, so leaving her without 
adequate means of support. The Court is not limited to replying to 
the bare question whether & desertion must be proved by section 46 
of the Justices Procedure Amendment Act 1883-4 ; such order may 
be made on this appeal as the Court may seem fit. Even if the 
Magistrate was technically wrong as to his grounds his decision was 
right, and it is submitted should be upheld. 

Wax, C.J. — The question put must be answered adversely to 
Mr. Smith's client. The Magistrate was limited to an enquiry as to 
whether there had been a desertion and whether the husband had 
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left his wife without adequate means of support. It was never full cotiBT 

intended that the Magistrate should have power to inquire into the ^. 

matrimonial relations between the husband and wife, and to order 
anything so momentous as a judicial separation. That is dealt with 
separately by the Act relating to divorce and judicial separation. The 
wife can sue for judicial separation at the charges of the husband. 
The question will be answered in favor of the respondent, and the 
order of dismissal will stand. 
BiJNDEY, J., concurred. 
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In the Supreme Court. — In Banco. 



WILSON AND ANOTHER t>. WHYTE and OTHERS. 



Will — Construction — Life estate on condition — Forfeiture — Intestacy, 



H. S. the testator, by his last will bearing date the 10th day of December, 1883, 
duly appointed trnstees and directed payment of his debts. The testator farther 
devised and bequeathed all his real and personal estate to his tmstees subject to the 
trusts following, that is to say—" As to my sections numbered respectively 527 and 
" 528, situate in the hundred of Appila, upon trust to permit and suffer my son Q. S. to 
" occupy and farm the same, and to pay over the rents and profits thereof to my said 
"trustees for my widow, to support her and maintain and educate my younger 
" children until he attains twenty-six years of age ; then upon trust for the said 
" Q. S. for his natural life, subject to the payment of £100 yearly to my said trustees 
" until my youngest child shall attain majority." 

The testator by the will declared the like trust with respect to other lands in 
favor of his second son J. H. S. and his third son J. S. respectively, except that the 
annual sum to be paid by each was .£10 and £1 respectively. 

The testator further declared that if his eldest son G. S. should die before attain- 
ing twenty-six years of age, or refuse to take the said sections on thn conditions 
aforesaid, the same should be held in trust for his second son till attaining twenty- 
six years of age, subject as aforesaid ; and then upon trust for him daring his life. 
And upon the death of the second son before attaining twenty-six years of age, or 
his refusal as aforesaid, a like declaration was made in favor of the third son. 

If the third son died before attaining twenty-six years of age or refused, it was 
declared that the land should be held upon trust for the remainder of the testator's 
children, share and share alike, subject to an annuity of JB75 to the testator's 
widow, which was in another part of the will directed to be paid out of the rent 
and profits of the said land. 

The will farther provided as follows :— " T g^ve and bequeath to my daughter 
'' Alice the sum of £200 on her attaining the age of twenty-one years if the funds 
*' will permit.'* 

The will contained a provision for forfeiture as follows :— " If any son shall not 
" work his said property to the satisfaction of my tmstees he shall be deprived of 
" all interest therein, and the property shall be sold and the proceeds equally divided 
" amongst my children on the youngest attaining twenty-one years of age." 

The will contained no specific direction with respect to the testator's stock and 
implements. The testator left his widow him surviving, and also left his three sons — 
G. S., J. H. S. and J. S.— E. J. S. (referred to in the will as " my daughter Alice"), 
and other children. G. S. and J. H. S. occupied and farmed their respective sections 
pursuant to the directions in the will. J. S. did not do so owing to the smallness of 
his section. 

Declared and held—il) That on the determination of the respective life interests 
of the testator's sons— G. S., J. H. S. and J. S. — ^in the land directed to be farmed by 
each of them the same vested in the trustees, and would be disposable under the 
statute of distributions as in intestacy. 

(2) That each son working his land under the testator's direction was bound to 
pay over to the trustees only the net profit after deducting all proper personal living 
and working expenses and allowances. 

(3) That as to the stock, farming implements, and utensils of the testator, hQ 
died intestate. 



WUSOH 
AHD AVOTHSK 



LAW REPORTS. 47 

(4) That the said J. S. had not forfeited hie interest under the wiU, as he had not ^^^^ COURT 

refused to comply with the testator's directions. The trustees had power to let from 1898 

year to year, or with the consent of J. 8. to lease the section of land unoccupied by 
him. 

(5) That the legacy to the testator's daughter, E. J. S., was payable out of the 
personalty of the testator. ahd^Otobbs 

(6) That the annuity to the widow was payable from and after the youngest child 
attained twenty-one years of age, and was chargeable on all lands of the testator in 
the proportions established by the rule in Ley y. Ley (L.B. 6 Eq. 174), if practicable. 

(7) That the said widow was entitled for the support of herself and children to 
the sums of ^100, ^10, and £1, directed to be paid annually by O. S., J. H. S. and J. S. 
respectively, until the youngest child of the testator attained majority. 

This was an action wherein William Wilson and Noah Clack were 
the plaintiffs, and Elizabeth Whyte, George Sargent, John Henry 
Sargent, James Sargent, Ellis Jane Murdock, and also Elizabeth 
Sargent, Hannah Sargent, Douglas Sargent, Jane PauU Sargent, 
William Alexander Sargent, and Arthur McDougfall Sargent, infants, 
were the defendants. All the defendants appeared and submitted to 
judgment. It was agreed and leave obtained to state a special case 
pursuant to Rules of Court, order xxxi. rule 2. The material facts 
are set out in the case, of which the following is a copy : — 

Special case stated pursuant to an order of His Honor Mr. Justice 
Boueaut dated 25th February, 1892, for the opinion of the Court, 
pursuant to Rules of Court, order xxxi. rule 2. 

1. Henry Sargent, late of Wirrabara, in the province of South 
Australia, farmer, duly made his last will and testament, 
bearing date the 10th day of December, 1883, and which, so 
far as the same is material to this case, is in the words and 
figures following, that is to say — 

" This is the last will and testament of me Henry Sargent 
" of Wirrabara in the province of South Australia farmer I 
" desire that all my just and lawful debts death-bed funeral 
" and testamentary expenses be paid by my executors herein- 
" after named I appoint William Wilson of Laura store- 
" keeper and Noah Clack of Booleroo in the said province 
" farmer to be my trustees and executors of this my will I 
^^ give devise and bequeath unto my trustees all my real and 
^'personal estate and effects subject to the trusts following 
" that is to say — 

"As to my sections numbered respectively 527 and 528 
" situate in the hundred of Appila upon trust to permit and 
*' suffer my son George Sargent to occupy and farm the same 
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' and to pay over the rents and profits thereof to my said 

* trustees for my widow to support her and maintain and 

* educate my younger children till he attains twenty-six years 
' of age then upon trust for the said Qeorge Sargent for his 
' natural life subject to the payment of one hundred pounds 
'yearly to my said trustees until my youngest child shall 
' attain majority 

" And as to my section numbered 167 in the hundred of 
' Yangya upon trust to permit and suffer my second son John 
^ Henry Sargent to occupy and farm the same and to pay over 
^ the rents issues and profits thereof to my said trustees for 
' my widow to support her and maintain and educate my 
^ younger children till he attains twenty- six years of age then 
' upon trust for the said John Henry Sargent for his natural 
' life subject to the payment of ten pounds yearly to my said 
' trustees until my youngest child shall attain majority 

'' And as to my sections numbered at Saddleworth 

' upon trust to permit and suffer my third son James Sargent 
'to occupy and farm the same and to pay over the rents 
' issues and profits thereof to my said trustees for my widow 
' to support her and maintain and educate my younger chil- 
' dren till he attains twenty-six years of age then upon trust 
' for the said James Sargent for his natural life subject to the 

* payment of one pound yearly to my said trustees until my 
' youngest child shall attain majority 

" And I declare that if my eldest son should die before 
' attaining the age of twenty-six years or refuse to take the 
' land on the aforesaid conditions the said sections 527 and 
^ 528 shall be held in trust for my second son till attaining 
' twenty-six years subject as aforesaid and then upon trust 

* for him during his life And if my second son John Henry 
^ Sargent should die before attaining twenty-six or refuse to 
' take the land as aforesaid then the sections hereinbefore 
^ devised to him shall go to my third son in similar terms as 
' aforesaid And if he should die before attaining twenty-six 
'years or refuse as aforesaid then upon trust for the re- 

* mainder of my children share and share alike subject to an 
' annuity of seventy-five pounds payable every year to my 

* said wife during her life 

*' I give and bequeath to my'said trustees the proceeds of 



AND Others. 
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" my life policy for two hundred pounds also the sum of two ^^^^ couet 

** hundred and seventy pounds now in the bank upon trust to ^¥? 

" apply same towards payment of the mortgage now on my ^^^j^^^^j^ 
" Gladstone property I give and bequeath to my said trustees whyte 
"the sum of eighty pounds rent accruing due from my 
" Saddleworth farm upon trust to pay same to my said wife 

*' I give and bequeath to my daughter Alice the sum of 
" two hundred pounds on her attaining the age of twenty-six 
** years if the funds will permit 

" And lastly my will is that if any son shall not work his 
" said property to the satisfaction of my trustees and duly 
'* account for the rents and profits thereof as aforesaid he 
" shall be deprived of all interest therein and the property 
*' shall be sold and the proceeds equally divided amongst my 
** children on the youngest attaining twenty- one years of age 
" And my will further is that after my youngest child shall 
'* attain twenty-one years all the accumulatad funds shall be 
" equally divided amongst my children to whom no land is 
" devised or bequest made And my will further is that my 
" wife shall receive an annuity of seventy-five pounds out of 
" the rents and profits of the said land." 

The said testator died on the 23rd day of December, 1883, at 
Laura, in the said province, without having revoked or 
altered his said will, and the same was duly proved by the 
plaintiffs, the executors in the said will named in this 
Honorable Court in its testamentary causes jurisdiction, 
and probate thereof granted to them on the 1st day of 
February, 1884. 

The testator left his widow, the defendant Elizabeth Whyte 
(who has since, to wit on the 30th day of August, 1886, 
married one Robert Whyte) him surviving, and he also left 
the following children him surviving, namely : — The defen- 
dants George Sargent, John Henry Sargent, James Sargent, 
Ellis Jane Murdock (formerly Ellis Jane Sargent and 
referred to in the said will as '^ my daughter Alice," and 
who was married to one John Murdock on the 26th day of 
July, 1890), and also the defendants Elizabeth Sargent, 
Hannah Sargent, Douglas Sargent, Jane Faull Sargent, 
William Alexander Thomas Sargent, and Arthur McDougall 
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FULL COURT Sargent, who are infants. The said Arthur McDougall 

^^ Sargent is the youngest child of the said Henry Sargent 

and^Imomkb *^^ ^^^^ attain his majority on the 22nd day of December, 

4. The said Henry Sargent was at the time of his death possessed 

of and entitled to the sections of land specifically mentioned 
in his said will, and to no other land. He was also possessed 
of personal property consisting inter alia of certain stock 
and farming implements and utensils, which were respec- 
tively situate upon each of the said sections of land, the 
whole or portion of which were used by the said testator 
during his life in connection with the farming and working 
of the said sections. 

5. None of the testator's children had, either at the date of the 

said will or at the death of the testator, any property except 
personal property of trifling value, or any means of subsis- 
tence except their earnings. 

6. The defendant George Sargent attained the age of twenty-six 

years on the eighth day of May, 1889 ; and the defendant 
John Henry Sargent attained the age of twenty-one years 
on the twenty-second day of April, 1887 ; and the defendant 
James Sargent attained the age of twenty-one years on the 
seventeenth day of April, 1890. 

7. The defendants George Sargent and John Henry Sargent have 

Bince the death of the said testator occupied, farmed, and 
worked the said sections of land so respectively devised in 
trust to permit and suffer them to occupy and farm the 
same to the satisfaction of the plaintiffs, the trustees of the 
said testator, and have duly accounted for the rents and 
profits thereof ; but the said James Sargent has been unable 
to occupy and farm and has not occupied and farmed the 
section of land devised in trust to permit and suffer him so 
to do, because he would have been unable to make any 
profits therefrom by reason of the smallness of the said 
section and the character of the soil, and his youth and 
want of means, but he has never refused to occupy and farm 
the said section ; and the plaintiffs as such trustees as afore- 
said have since the death of the testator, with the privity 
and consent of the defendant Elizabeth Whyte, let the 
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said farm, and have paid the said defendant Elizabeth ^^^^ court 

Whyte, with such privity and consent, from time to time ^? 

various sums on account of the rent thereof. Wilson 

AND Another 

The question for the opinion of the Court is the true construction Whttb 
of the said will of the said Henry 8argent, deceased, and in particular 
the opinion of the Court is sought on the following questions arising 
therefrom, viz. — 

First — What persons are entitled to sections numbered 527 and 
. 528 situate in the hundred of Appila, and to the rents and 
profits thereof, and for what respective estates or interests 
after the death of the defendant George Sargent ? 

Second — What persons are entitled to section 167, hundred of 
Yangya, and to the rents and profits thereof, and for what 
respective estates and interests after the death of the defen- 
dant John Henry Sargent ? 

Third — What persons are entitled to the sections at Saddleworth, 
and to the rents and profits thereof, and for what respective 
estates and interests after the death of the defendant James 
Sargent ? 

Fourth — Is the defendant John Henry Sargent entitled to retain 
or to be allowed by the plaintiffs as such trustees as afore- 
said any sum of money, and if so what sum of money out of 
the rents, issues, and profits of the said section 167, hundred 
of Yangya, for personal and living expenses or on any other 
account while farming the said section up to and until he 
attains the age of twenty-six years ? 

Fifth — Is the defendant James Sargent entitled to retain or to be 
allowed by the plaintiffs as such trustees as aforesaid any 
sum of money, and if so what sum of money out of the 
rents, issues, and profits of the section of land at Saddleworth 
for personal and living expenses or on any other account 
while farming the said section up to and until he attains the 
age of twenty-six years ? 

Sixth — Did Henry Sargent, the testator, die intestate as to the 
stock, farming implements, and utensils mentioned in para- 
graph 4 of this case ? If not, who are the persons entitled 
to same or the proceeds thereof ? When and in what shares 
and proportions do such parties take the same ? 
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FULL COURT Seventh— What interest has the said defendant James Sargent in 

^^ the said sections at Saddleworth? Does he forfeit such 

AMu^BrOTHBE intorest if he is unable to occupy and farm the said sections ? 

Yfiir^ Haye the plaintiffs power to lease the said sections, and if so 

AHD Othbbs. ^pQj^ ^^^ terms and conditions ? 

Eighth — Out of what property is the legacy to the said Ellis Jane 
Sargent payable ? 

Ninth — What is the interest of the defendant Elizabeth Whyte 
in the said annuity of seventy-five pounds, and from what 
period of time is the said annuity payable, and is it to be 
reduced pro tanto by any amounts out of the rents and profits 
that may from time to time be received by the said defen- 
dant Elizabeth Whyte out of the rents, issues, and profits of 
the said sections of land devised to the plaintiffs as trustees 
upon trust for the said defendants G^eorge Sargent, John 
Henry Sargent, and James ^Sargent ? Out of which fund 
is the said annuity payable, and upon what lands or the 
rents and profits thereof, and in what proportions thereon, 
is the same charged ? 

Tenth — Is the said Elizabeth Whyte entitled to the annual pay- 
ments, or sums of one hundred pounds, ten pounds, and one 
pound, directed to be paid by the said defendants, George 
Sargent, John Henry Sargent, and James Sargent respec- 
tively, to the said trustees after they respectively attain the 
age of twenty-six years, and until the youngest child of the 
said testator attains twenty-one years ? If so, when and 
how often are the said annual payments to be paid to the 
said Elizabeth Whyte ? If the said Elizabeth Whyte is not 
entitled thereto, what persons are to receive the said annual 
payments, and in what shares and proportions ? 

Eleventh — How should the cost of this case be paid ? 

8ymon, Q.O., for the plaintiffs — It is submitted that beyond the 
life interest to the sons — George, John Henry, and John — the testator 
died intestate as to the lands mentioned in questions 1, 2, 3 of the 
case. On the question of the right of John Henry Sargent to retain 
expenses out of the profits of the lands farmed by him, only the net 
profits are claimed by the trustees. This will apply equally to James 
Sargent when he begins to farm the land at Saddleworth. The answer 
to question 6 must clearly be in the afiirmative. The testfttor has 
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made no disposition of his stock and implements. The answer to the "^^^^ coubt 

following question depends upon the construction of the provision in ^? 

the will as to forfeiture. James Sargent has never refused to carry ^ak^°^er 
out the directions in the will, and therefore has not forfeited his ^htte 
interest in the land at Saddleworth. The trustees have power to let ^^^ Othkes. 
the section, while it is unoccupied, from year to year. Godefroi on 
Trusts (2nd Ed. 390). As to the remaining points, we think that the 
legacy to Mrs. Murdock is payable out of the general estate, and that 
the testator intended that the whole of the rents and profits payable 
by each son until he attained twenty-six years of age should go to the 
widow. As each son reaches that age he compounds by an annual 
payment of a fixed sum, which also goes to the widow, till the . 
youngest child reaches majority ; then the annuity becomes payable. 

Fleming^ for the infant defendants — I adopt Mr. Symon's views 
with one exception. I submit that the annual charges do not go to 
the widow. 

[Wai, C.J. — I think the widow gets the whole income of the 
estate until the sons attain twenty-six years of age ; then the substi- 
tuted charges go in the same direction.] 

Fleming — Undoubtedly the annuity to the widow only begins to 
be payable when the youngest child attains twenty-one. 

[Wat, C. J.— I agree.] 

Zatklean, for Elizabeth Whyte, cited Towns v. Wentworth (11 
M.P.C.C.526). 

Piper, for the remaining defendants — On questions 1 to 5 there 
is little divergence of opinion. The Court will hardly adopt the 
construction of the words "rents and profits" as meaning the produce 
of the land and labor. The direction to occupy is only permissive, 
and to have made the conditions of occupation too burdensome might 
have defeated the testator's object. As to the stock and implements 
it was clearly intended that each son occupying his farm should have 
the use of the stock and implements thereon until he attained the age 
of twenty-six years. The direction is " to occupy and farm." The 
sons had nothing, and no other provision is made for them. Unless 
the right to use the stock is incident to the express right to occupy 
and farm, the whole provision may be futile. Beyond this the stock 
is undisposed of. I submit, further, and it is hardly contested that 
the testator did not contemplate actual occupation by each son as a 
condition precedent to the vesting of the life interest. The gift is 
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Fuj,ji i^QTOT q^ij conditional in fopm, and Courto will lean agaiuat a conBtrucfcioa 

— ^^ in favor of conditions. Theobald (2nd Bd, 898). The object of tba 

Ax^AS^jtii piPQ^'i^ion is to secure the rents and profits, aQ4 subject to tbat to 
W9YT|i permit bini who has the greatest interest to have control. The cou^ 
ASP OiHj^s (Jition of forfeiture is not for not "occupying" but for not working 
tbe land and accounting therefor. James Sargent does uot forfeit. 
The annuity to the widow is payable out of the "rents and profits" 
and rent charges. Booth v. Coulton (5 L.B. Cb. 684), Ley v. Ley (6 
L.B. E<j. 174), Taylor v. Taylor (17 Ca, Eq. li.E, 824), Be Moore's Est. 
(19 L. K. Ir. 365). The sums of ^100, £10, a»d £1 axe reut charges. 
Wyhrants v. Mqfett (17 L.B. Ir. 229). 

Wat, C. J., delivered the judgment o€ the Court — It is clear that 
the testator intended that his widow should have an income for the 
support of herself and infant children until the youngest ohild 
attained twenty-one years of age. The rents and profits from the 
testator *s land are to be applied to this purpose, as are also the sub- 
stituted rent charges which the testator directs shall be paid by each 
son taking a life interest in the terms of the will on attaining the age 
of twenty-six years. When the youngest child of the testator attains 
majority, the widow receives instead of income an anpuity of £75, 
charged on the land of the testator. There is a gift of a legkcy to 
Mrs. Murdock, the testator's daughter, which we find is payable out 
of the personalty. Taking the questions submitted for our opinion 
in their order, the answers of the Court are — 

1, 2, 3 — Vested in the trustees and disposable under the Statute of 
Distributions as in intestacy. 

4, 5 — Yes ; a reasonable sum for working the farm. The net pro- 
ceeds after payment of all proper expenses and allowancee 
to go to the trustees. 

6- Yes. 

7 — Not forfeited as he has not refused. Trustees haf'e power to 
let, or with the consent of James Sargent, to lease. 

8 — Personalty, not realty. 

9 — The annuity is payable to the widow from and after the 
youngest child attaining twenty-one, and is charged on all 
the land of the testator. The rule jn Ley y. Ley (su/p*) as 
to proportions to apply, if practicable. 

10— Yes, for the support of herself and childreu. 



I 
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11 — Costs of all parties as between solicitor and client to come out full coqet 

of the estate, also all reasonable costs, charges, and expenses 1??? 

incurred by the trustees. Wilsoh 

12 — Liberty to apply. WHrm 

AKD OtHBBS. 
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PULL couET j^ ^^^ Su^eme Oowrt^In Banco. 

WAY, C. J., and 
BUNDBT, J. 

FAHY V. HALL. 



1892 
Ju'ne2S. 



Destitute Persons Act 1881 — Maintenance of illegitimate child — Death of mother 
before complaint — Evidence, 

Notwithstanding the death of the mother of an iUegritimate child a complaint for 
maintenance thereof may be made and an order may be obtained on general evidence. 

The evidence of the mother of an illegitimate child is not necessary to sustain 
an order for maintenance of such child on complaint made in that behalf. Such 
order may be obtained on general evidence. 

Special case from the Local Court of Adelaide. 

The special case was as follows : — 

This is an appeal from the adjudication and order of T. K. Pater, 
Esquire, P.M., presiding in the Police Court, Adelaide, on the 14th 
April, 1892, on a complaint charging the defendant, William Hall, 
for that he did at Adelaide, in the said province, unlawfully leave 
without adequate means of support his illegitimate male child born of 
the body of Margaret Mary Pahy on the 11th February, 1892, the 
said child being a destitute person. 

It was proved or admitted — 

1. That at the hearing of the said complaint the defendant was 

adjudged to be the father of the said child, and was ordered 
to pay towards its maintenance the sum of 5b. per week and 
£2 7s. costs. 

2. That the defendant admitted having had one sexual connection 

with the said Margaret Mary Fahy in the month of Feb- 
ruary, 1891, but said he had never at any time had further 
sexual connection with her. 

3. That the defendant had purchased for the said Margaret Mary 

Fahy a bottle of injection for venereal disease on May 18th, 
1891, from a chemist. 

4. That two or three months before the birth of said male child 

the complainant told the defendant that the complainant's 
daughter, the said Margaret Mary Fahy, said she was in the 
family way by the defendant, and that the said Margaret Mary 
Fahy said to defendant that he (defendant) was the man, and 
that the defendant said he was not, and called the said Mar- 
garet Mary Fahy aside and said to her in the hearing of 
complainant and his wife — "Will £5 do you? It will be 
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" used as evidence against me if I give you any money for ^^^^ court 
" the support of the child/' ^^ 

5. That the said Margaret Mary Fahy had died on the 21st ^^^ 

February, 1892. ^^• 

6. I ordered the conviction to be quashed without costs, but at ^undey,"j.^ 

Mr. Glynn's request agreed to state a special case for the 
opinion of the Supreme Court under clause 108 of the 
Destitute Persons Act 1881 as to whether there was suffi- 
cient evidence to support the conviction. 
The question for the opinion of the Supreme Court is, " Whether 
there was sufficient evidence to support the conviction ? " 

Olynn for the complainant — The case of Be^. v. Armitage (L.B. 
7 Q.6. 773) decides that the mother's evidence is indispensable. 
That decision depended on an Imperial Act which expressly renders 
the mother's evidence necessary. The South Australian Act does 
not so provide. 

W. V, Smith for the defendant. 

Per Ouriam — The mother's evidence is not essential, and there is 
some evidence to sustain the order. 

Gase answered in the affirmative. 



August 2. 
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BUNDEY, J. Supreme C<mrt — Criminal Sittings, 

™ REG. V. HANNAH. 

Criminal Law Consolidation Act 1876 — Embezzlement — Civil Servant, 

On a prosecntion for embezzlement agrainst a person in the employ of Her 
Majesty's Government, it is enoagh to support a conyiotion to prove a general defi- 
ciency under section 194 of the Criminal Law Consolidation Act. 

The defendant, formerly a civil servant in the employment of the 
South Australian Government, was charged with embezzling certain 
moneys the property of Her Majesty's Government. A general 
deficiency in the defendant's cash accounts was proved in support of 
the charge. 

Anderson y for the prisoner — Section 194 of the Criminal Law 
Consolidation Act 1876 does not extend to persons in the employ of 
the Government. Sections 192, 193, and 195 make specific mention 
of civil servants. The omission of any such mention in section 194 
is strongly in favor of the construction 1 urge. The prosecution 
must prove the embezzlement of specific amounts. 

The Crown Prosecutor was not called upon. 

BuNDEY, J. — I am against you both on the construction of the 
statute and the reason for it. The reason why the words " Her 
"Majesty's Service" are omitted from section 194 is that the word 
" employer " includes Her Majesty. 
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WJkY, C.J 



In the Supreme Court. 



1892 

PUBLIC TllUSTEE v. AETHUR. ^liV^lt^i 

2(5, 2^ 28, 29. 

(Fleming and Others, Thibd Pieties.) 



Beal Property Ach — The Real Property Act of 1861 — Real Property Act 
AmendmeJit Act 1H7S—The Real Property Act 1886— Will— Trusts — 
Trustees — Maintenance of infant — Power of administratrix cum test -^ 
Fraud and collusion — Notice — Divisibility of contract affecting lands under 
Eeal Property Acts and under old system — Third party procedure — Practice 
— Power of Court to ratify sale by administratrix cum test. 



W. A. died on 2^d Mooroh, 1879, posaeseed of land, pMrfe of which was under the 
provisions of the Beal Property Acts ; part of the land not under thoia Acts wac 
held under a possessory title, 

By his will, dated 9th January, 1879, W, A. deyiae^ aad bequeathed the wh(^ 
of his real and personal estate unto S. C. and H. B. vpon trust, to allow the 
testator's wife, A. M. A., to haye the use of the same during her life or widowhood, 
4)id al^er her death or marriage to diyide the sadaae between such of the testator's 
youngest four children — T., W., S. and J.— as should attain the age of 21 years ; 
and by his will W. A. gave his trustees power to sell the whole or any part of his 
real estate, and apply the proceeds towards the maintenance and education <^ hw 
said wife and the said four children, and be appointed the said S, 0. and H. B. hiA 
executors. 

S. O. and Q. ^, renounced and disclaimed, and administration cum test, was 
granted by the Supreme Comrt to A. M. A. 

A. M. A., acting on the advice of her solicitors (the third parties) was, on 
application being made by her as administratrix, registered as proprietor of such 
part of the land of the testator as was at the time of his death under the Beal 
Property Acts. She also as such administratrix made application to have all the 
remaining portion of the testator's land except that held under a possessory title, 
brouglit under the Acts in her name, which application was granted upon execution 
by the truflrtees of a fonnal disclaimer, and A* M. A^ thereupon became registered as 
absolute proprietor of the said remaining land except as aforsaid. 

On 10th November, 1880, A. M. A. sold to. R. A., her son, portion of the 
testator's luid used m a brickyard, incluldiag the land brought under the Act by 
her, also that held under a possessory title, at the full market value, and th^ 
purchase money was expended by her in payment of the testator's debts and the 
maintenaDce of keis^ and the maintenance and educaldoD of the children named in 
tbpwill. 

The transfer to B. A. was duly registered subject to mortgage by him to A. M. A., 
which was subsequently discharged, and another mortgage was given by B. A. to a 
8tra«if#r' 

la 1886, aftpt seyeral attempted sales by publii) »^ctiQn, aU the remaining lands 
of the testator— being three allotments, Nod. 1139, 1140, and 1141, Bowden— were 
sold by A. If . A. to R. A. at public auotlon, at a fair value. 

The registration of the transfer of the last- mentioned properties wils sot Qt^mf 
pleted, one of the beneficiaries, T. A., having entered a caveat. 

The administratrix died in 1889, and the Public Trustee was duly appointed sole 

tmstottud^tbtwiO.- 
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WAY, C^ The Bolioitors of the aaid A. M. A. were joined 849 third parties. 

«_ 189^ Held, that A. M. A. as such administratrix could not exercise the powers of the 

tmstees under the will, therefore she had no right to bring lands of the testator 
Public JTrustkb ^m^g^ ^^e Eeal Property Acts and no power to sell, but was merely charged ?rith the 
Arthxtb* duty of conveying the estate to the persons entitled under the will. 

" Fraud " in section 187 of the Real Property Act 1886 means actual fraud. 

A sale and transfer for valuable consideration of land held under the Beal 
Property Acts (the sale being in breach of trust created by a particular instrument 
is only impeachable for fraud in resi)ect of such breach of trust as against the trans- 
feree on proof of notice to him, not only of the existence of the particular instrument, 
but also of its legal effect. 

A contract of sale, the subject matter whereof is land of which part only is under 
the Beal Property Act, is divisible, and is not vitiated in respect of the lands under 
the Act by circumstances which, although constructively fraudulent so as to vitiate 
the sale in respect of the land not under the Act, nevertheless do not amount to 
fraud within the meaning of the Act. 

"When the defendant in an action joins third parties, counsel for the plantiff 
should cross-examine the defendant's witnesses before they are cross-examined by 
counsel for the third parties, and if he introduces new matter the plaintiff's counsel 
may re-examine. 

Held also, that any presumption of mala fides raised by the relationship between 
the administratix and the defendant was rebutted by the facts proved in evidence, 
and that as the sales actually resulted in benefit to the estate (although made in 
excess of the powers of the administratrix), and were sales of which the Court would 
have approved had application for sanction been made at the time of the sale, the 
Court would not now rescind the transactions. 

The Court directed that as to the sale of allotments 1139, 1140, and 1141, 
Bowden, th^t if within one month the Public Trustee received a guarantee from a 
responsible person that he would bid at an auction an amount to cover the purchase 
money, interest and costs of sale, then that the sale would be re-opened and the 
property comprised therein put up at auction for the benefit of the estate, otherwise 
the sale was confirmed on payment of purchase money and interest. 

This was an action to set aside certain sales of land by an 
administratrix cum test, to her son. 

William Arthur, the testator, died on the 22nd March, 1879, 
leaving a widow and five sons — Richard, the defendant in the action 
(who was of age, and farming at Dalkey on his own account) ; 
Thomas, aged 18 ; William, 16 or 17 ; Samuel, 13 or 14 ; and James, 
8 — all living at home. The testator's property consisted of a brick- 
yard in Eleventh-street, Bowden ; also allotments 1139, 1140, and 
1141 in the same street, on the opposite side of the way (these were 
the subject of the action). The rest of his land consisted of allot- 
ments 1135, 1136, 1137, and 1188, Bowden. Some household furniture, 
some bricks in the kilns, and some horses and the plant in his brick- 
yard were substantially all his personalty. The entire estate was 
valued at £860. 

His will (made a few days before his death) gave his property to 
trustees for the benefit of his wife during widowhood, and afterwards 
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to be diyided between big youngest four sonB, witb power to sell bis ^^'^' ^•'^• 
land and personalty and to advance any part of tbe proceeds for the ^^^ 



maintenance and education of bis wife and family. public jteustkb 

Tbe trustees disclaimed. ^^™^- 

New trustees were not appointed, but tbe widow took out adminis- 
tration witb tbe will annexed, and until ber deatb in 1889 acted in 
the management of tbe estate as if sbe bad been a trustee and not 
simply administratrix. 

Ricbard, tbe eldest son, left bis farm, and to save tbe business 
rented tbe brickyard of bis mother at a royalty on tbe bricks turned 
out. He bought what plant there was for £12 10s., tbe value fixed 
by Mr. Coombs, one of tbe trustees named in the will. Tbe business 
increasing and machinery being required, Richard bought tbe brick- 
yard of bis mother in November 1880 for £670. A mortgage of 
£200 was paid oS out of the purchase money. 

In 1886 the widow, who was an invalid and bad tbe burden of 
maintaining some of ber sons, had got into difficulties, and an effort 
was made without success to raise money by mortgage of the land 
still belonging to tbe estate. Failing in this, allotments 1139, 1140, 
and 1141 were ofEered by auction several times. On tbe third occa- 
sion Richard became tbe purchaser at £86 odd. This was at the depth 
of a great depression in commercial matters in Adelaide. Mrs. Arthur 
had been registered at tbe Lands Titles Registration office as the owner 
of these allotments, but Thomas, the second son, who (although 
willing that tbe allotments should be mortgaged) was opposed to tbe 
sale, entered a caveat forbidding a transfer ; consequently tbe sale 
was not completed, but the contract remained unrescinded. , 

Mrs. Arthur died on tbe 25tb April, 1889, and (at the instance of 
Thomas Arthur) the Public Trustee was appointed to be sole trustee 
of tbe will on the 24th July following. Richard Arthur was examined 
before the Public Trustee as to bis dealings witb the administratrix 
on 21st August and lltb September. The Public Trustee then 
brougbt this action, and claimed : — 

1. That an account might be taken of tbe personal estate of tbe 
testator come to tbe bands of tbe defendant, or to tbe bands 
of any person or persons, by bis Order, or for bis use, and 
of tbe value at tbe time tbe defendant or other person 
became possessed, and that tbe defendant be ordered to 
pay tbe plaintifE tbe amount when ascertained by tbe 
Court. 
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2. That an account might be taken of the profits realised and 

received from time to time by the defendant in carrying on 
the brickworks, and for using the brickfield, and that he be 
called upon to pay over the profits. 

3. A declaration that the transfers and assurances referred to 

were fraudulent and void ; also, that the plaintiff, as trustee 
of the will of the testator, was entitled to the fee-simple 
of the real estate, and to the possession subject only in the 
case of the land comprised in a certain mortgage to T. U. 
Smeaton. 

4. An Order for the defendant to pay to T. D. Smeaton all 

money owing on the mortgage and procure it to be 
discharged. 

5. An enquiry as to a fair amount to be paid by the defendant to 

the plaintiff for the use and occupation of the land, or in 
the alternative that an account might be taken with yearly 
rents of the rents and profits of the land, come to the hands 
of the defendant or to persons by his order, and that the 
defendant be ordered to pay over the amount so ascertained. 

6. An injunction to restrain the defendant from interfering with 

the testator's real and personal estate, or any part of it. 

7. An Order that the Registrar- General cancel or make such 

entries or do other things to carry out the decree of the 
Court. 

The defendant having acted on the advice of his solicitors had 
them added as third parties to the action, in order to bind them by 
the judgment in the action should it go against him. 

Kingstofiy Q.G., and Murray for plaintiffs. 

Symouy Q.O., Dotoner, Q.C., and B. V. Oldham for defendant. 

Nesbit and /. Henderson for the third parties. 

Kingston, Q.C. — We say that the widow had no power whatever 
to sell. The effect of the will is to vest the legal estate in the 
trustees upon trust for the wife for life with remainder to certain 
children. The power to sell contained in the will was a personal 
discretion vested in the trustees, authorising, after sale, the applica- 
tion of the income arising from investment towards the maintenance 
of the wife and the education and bringing up of children. If the 
income be insufficient, the trustees have in their personal discretion 
a power to resort to the capital of the fund. This personal respon- 
sibility is in the trustees, and in these particular trustees. NettUfold's 
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Trusts (59 L.T.N.S. 315). Though the testator might have given this ^^y, c.j. 
discretion to the trustees, he did not to a beneficiary. The trustees have ^^ 



renounced, and Mr. Arthur has become administrator ctMn testamento ^^^^^ ^trdstbb 
annexo. Eohson v. Flight (4 DeG. J. & S. 608), In re Clay and ^»^«^ 
Tetley (L.R. 16 Ch. D. 3). On the face of the will no power of sale 
is conferred on anyone save the trustees. The renunciation of the 
trustees was not contemplated by the testator. The widow gets the 
administration of the personal estate. This brings us to the question 
as to what is the effect of the Act to amend the Law of Inheritance 
29 of 1867. The object of that Act was to alter the law of inheri- 
tance ; to abolish primogeniture ; to disinherit the heir ; to provide 
for distribution amongst the next-of-kin of property which but for 
that Act would have devolved on the heir ; but it was never intended 
to go any further. The Law of Inheritance Act was never intended 
to interfere with a devise, but only with the rules which governed the 
subject in the absence of a devise. The Law of Inheritance Act in 
no way affects testator's will, because by it the real estate is 
completely devised. Rolyland v. Lewin (26 L.R. Ch. D. 271). 
The question of devise or no devise is to be determined by. the 
will. The whole estate of the testator was devised, therefore 
the Law of Inheritance Act 29 of 1867 does not apply. The 
application of the Act is to be determined at the instant of 
death. Therefore the legal estate is vested in the defendant. See 
the Real Property Act Amendment Act 128 of 1878, sec. 35. The 
old law is found in sec. 79 of the Real Property Act of 1861. Under 
this when a proprietor died the person claiming to be devisee applied, 
and after investigation the Registrar- General, if satisfied, registered 
him as proprietor. Under the 1878 Act land vests in the executor or 
administrator, but no fresh power is given to the executor or adminis- 
trator other than what they had at common law, except the power to 
transfer to the person entitled in course of administration. This is 
merely a provision as to registration. If the executor or adminis- 
trator has power under the will he can exercise it, but if he has no 
such power he can only transfer to the persons entitled, and if he 
does not the Court can make him. The executor is merely a conduit 
pipe. There are two transactions under consideration — (1) the 
registered transfer of November 1880; (2) transfer of December 
1886, lodged but not registered. We charge fraud. The transfer is 
antecedent to the registration of the transferror as registered pro- 
prietor, the transfer being prior in date to the registration of Mr. 



64 LAW REPORTS. 

WAY, C.J. Arthur as registered proprietor. The defendant loses the benefit of 
the Real Property Act because he had notice. The dealings were 



Public jeustbb not with a registered proprietor. I shall show that at the time of 
Arthur, ^y^q execution of the transfer, and when most of the money was paid, 
part of the land was not under the Act. The defendant knew the 
contents of the will, and colluded with the administratrix to bring 
the land under the Act. NettlefoWs Trusts (jsup.) Section 114 of 
the Real Property Act 1861 only affords protection to registered 
owners, so Mr. Arthur, not being the registered proprietor when the 
dealing took place, obtains no protection from clause 114. Cases of 
fraud are excepted by the Act. 

[Wat, C.J. — As to the meaning of the word " fraud," see Biggs 
V. McEllister (14 S.A.L.R. 86).] 

Kingston, Q.O. — The fraud contemplated by the Real Property 
Acts is not merely moral fraud, but fraud in the ordinary acceptation 
I of the term. The protection afforded by section 114 of the Real 

Property Act of 1861 does not extend to volunteers, but only to pur- 
chasers for value. Knowledge of the existence of a trust and its 
nature in a transfer of land under the Land Transfer Act of New 
Zealand when the transfer is a breach of trust, renders the trans- 
feree a party to the breach of trust. National Bank v. National 
Agency Co, (3 N.Z.L.R. 257 and 264), Chomley v. Mrehrace (5 V.L.R. 
57). We charge as fraud knowledge of the will and its contents, 
the nature of the trusts, and that the defendant knew that certain 
children were entitled after their mother's death. We establish this 
by direct personal communication and the knowledge of the solicitors. 
The administratrix cannot sell for purposes of maintenance or in 
order to pay debts, because this would enable the administratrix to 
defeat the trusts. The relationship between the parties gives rise to 
suspicion. John v. Jones (34 L.T.N.S. 570), Dart on Vendors and 
Purchasers (6th Ed. 47). As to the power of executors to sell personal 
assets, exception is taken when there is collusion between the^ executor 
and the purchaser. 

[After the examination-in-chief of the Public Trustee and during 
the examination-in-chief of William Wright, his chief clerk, it was 
proposed to put in the first examination of the defendant before the 
Public Trustee.] 

Symon, Q.C. — I object. There is nothing in the Act to make this 
evidence. Section 12 of the Public Trustee Act 1880 contains no 
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provision which allows re-examination by counsel. It would be ^^^^ couet 
unreasonable to admit the first examination. i?^ 

[Wat, C.J. — I propose to admit this as evidence, subject to ^^""*^ trubto 
objection.] abthu*. 

Nesbit — If I am to be bound by your Honor's judgment I must 
have right of cross-examination. This is one of the plaintiff's 
witnesses. An admission by the defendant cannot be taken to my 
prejudice. 

[Wat, C. J.— The law of evidence is not affected by third party 
procedure. An admission by the defendant is an admission against 
the defendant.] 

Nesbit — On the principles of equity I should not be bound by the 
admission. I put it on the same footing as if it were an answer to 
interrogatories. 

[Wat, C.J. — I will note the objection, and that I overrule the 
same.] 

Kingston^ Q. C.^ proposed to put in part of answer to second inter- 
rogatory. 

Nesbit — As my client is to be bound by judgment I ought to have 
the same rights of cross-examination as though they were an affidavit. 
It is more than a mere admission. 

[Wat, C.J. — They have a right to put in an answer to inter- 
rogatories. If the defendant is put ioto the witness-box you may 
examine. I will reserve further consideration.] 

Downer, Q.C. — There is a qualification which must be put in. 

Nesbit — Contra. 

[Wat, C.J. — I admit this as evidence.] 

Symon, Q.G. — The real plaintiff is Thomas Arthur. The main 
transaction is the sale of the brickyard twelve years ago. This was 
known to Thomas Arthur all that time and was no secret. It was 
approved by the brothers and for six years by Thomas Arthur, he 
knowing that Mrs. Arthur could not live without assistance. The 
plaintiffs contend — (1) That the defendant wrongfully took posses- 
sion of the whole of the personalty and converted it ; (2) wrong- 
fully carried on the brickyard and made profits out of it. Your 
Honor has to ascertain what interest our client took possession of, 
and whether he paid for it. If the administratrix sold at an under- 
value the remedy is against her and not the defendant. We submit 
that she had a right to let the brickyard, as the trustees had dis- 
claimed. The plaintiff also contends (3) that the transfers and 



66 LAW REPORTS. 

PULL COURT qertificate of title are fraudulent and void. The plaintiff charges as 

i§^ fraud the taking of transfers with knowledge of trusts. The plain- 

PuBuc teustbb tiff*8 claim is in respect of fraud in two aspects — (a) as to the brick- 
abthue. field ; (6) as to allotments 1139, 1140 and 1141. It is not legal 
fraud that the plaintiff relies on ; it is actual, positive, moral fraud. 
It is a conspiracy involving the widow, the defendant, and the 
widow's solicitors, to realise the estate and practically divide it 
between them to the exclusion of the beneficiaries. The position 
that the third parties took up was this — they arrived at the conclu- 
sion that the widow had power to sell. The plaintiff's counsel has 
cited a number of cases to show that she had no such power. 

[Wat, C.J. — I think that if she had no power the sale was bad. 
I think also that the plaintiff alleges fraud and conspiracy or no 
power to sell, and that the defendant took the transfer with actual 
knowledge and with constructive notice, and that that is fraud.] 

Symon, Q.G. — He charges as fraud the knowledge of the will and 
its contents. It is not mere want of power to sell or transfer, but 
the taking of a transfer with knowledge and notice which is alleged 
in their claim. The plaintiff therefore rests his whole case on fraud 
in one aspect or another. We submit that it is not necessary to show 
that the widow had power to sell. 

[Wat, C.J. — The plaintiff alleges that knowledge and acting on 
it is fraud.] 

Symon, Q,C. — Knowledge of the existence of the trust differs 
from knowledge of its nature. The one is innocuous, the other 
destructive. The plaintiff also raises another point, i.e. that the 
widow not being registered when the transfer was signed was in con- 
sequence not protected. We say that if the widow had no power of 
sale she would have obtained it by applying to this Court. If the 
circumstances would have warranted such application, then the sale 
in 1880 and the contract of sale by auction will be sanctioned now. 
At any rate a complete sale acted upon for many years will not be 
disturbed. The protection of the Real Property Act mainly applies 
as to the brickyard, which the plaintiff denies on two grounds — 
(a) That the defendant is not within the protection, (b) Fraud in 
that we took with knowledge of the will and its contents, and col- 
lusive sale between the mother and son with the connivance of the 
solicitors at an undervalue with the object of defeating the will. I 
refer to the Real Property Act point first. The Act of 1878 was 
referred to by Mr. Kingston, with a view of showing the difference 
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made by that Act in dealing with land of the deceased. Under the ^^^^ ^^^^'^ 

Act of 1861 the devisee took directly in his own name. The Act of ^^? 

1878 vested the land in the executor, but still it preserved the invio- pubdic trus™ 

lability of the Real Property Act by providing that the registered abthub. 

proprietor was to be deemed the absolute owner in order to preserve 

the cardinal principle of indefeasibility. Under section 69 of the 

Real Property Act of 1886 a certificate of title is declared, subject 

as is therein mentioned, to be indefeasible. Section 10 of the same 

Act declares the object of the Act, i.e. to secure indefeasibility, except 

in certain cases specified. Just as a trustee registered proprietor 

can be compelled to transfer to a cestui qtie trust, so an executor can 

be compelled to transfer to a beneficiary, and there is no less power 

in him to transfer to a bona fide purchaser for value than there was 

in the trustee. 

[W-AT, C.J. — Mr. Kingston admits that if the administatrix had 
put up the property for sale and a purchaser who had no knowledge 
of the will had bought he would acquire a good title.] 

Symon, Q.G. — This destroys the plaintiff's contention, because the 
case of the plaintifF rests upon a distinction between a knowledge of 
the existence and a knowledge of the nature of the trusts as existed 
in the New Zealand case. 

[Wat, C.J. — It is not enough that the defendant should know the 
will by heart ; he must understand the legal effect.] 

Symon, Q.O. — I accept that proposition. The defendant must 
know that he is doing wrong. The case National Bank v. National 
Mortgage and Agency Gompany (sup.) is one of most gross fraud. The 
registered proprietor, whether a trustee or not, is to be deemed 
absolute proprietor except in case of fraud. See sections 35 and 
36 of Act of 1878, by which the administratrix is deemed pro- 
prietor from the date of death of the testator, and the land 
has to be held by her according to the trusts and dispositions of 
the will. The land is devised. See also section 37 of the same Act. 
So the only point in Mr. Kingston's argument is that a discretion to 
exercise a power of sale was only in the trustees named in the will. 
The Real Property Acts protect against actual fraud, but not against 
legal or constructive fraud. To mala fides the Acts refuse any pro- 
tection, but to bona fides with registration protection is afforded. 
The Acts refuse protection, to use Mr. Kingston's expression, to 
" all ill faith incompatible with honest dealing." Section 114 of the 
Real Property Act of 1861 read with sections 33, 40 and 124 of th^ 



^8 LAW REPOETS. 

PULL couET game Act is intended to prevent notice or knowledge of trust alone 

^?? being imputed as fraud. If there be no malajldesy the mere know- 

FvsLic tkubtee i^^gQ of the fact that a particular trust attaches to the land is not to 
Arthur. ^y^ imputed as fraud. By section 33 the certificate of title is made 
concluisive evidence of title. See also section 40. This left open the 
question as to what amounts to fraud, so section 114 shuts out direct 
or constructive notice of trust from being considered fraud. As to 
the point that the defendant took a transfer before the registration 
of the administratrix, we say that if the taking of a transfer be direct 
or constructive notice it is not a fraud. As registration relates back 
to death, the defendant is not concerned as to the circumstances of 
registration. I would refer your Honor to Franklin v. Ind (17 
S.A.L.B. p. 133). The only chance for Mr. Kingston is to show a dis- 
tinction between a knowledge of the trust and notice and knowledge 
of the nature of the trust. An intending transferee is not colluding 
with transferor to evade the trusts when the former takes good advice 
as to a difficult instrument which ultimately turns out to be wrong. 
In that case the title of the transferee is good. There must be mala 
fides. 

[Wat, C.J. — If the transferee read the will it would only give 
him knowledge of the existence of a trust.] 

Symon, Q.C. — Did the Legislature intend that a transferee should 
be affected by doubtful construction of documents or difficult con- 
struction of confiicting Acts ? Fraud must be actual fraud. National 
Bank v. National Mortgage and Agency Gmnpany (sup.), Ghomley v. 
Firebrace (sup.) See sections 186 and 187 of the Real Property Act 
of 1886. The plaintiff in order to succeed against the defendant 
must establish a collusive sale at an undervalue with intent to defeat 
the will. The case of John v. Jones (sup.) does not decide that 
relationship between the parties is in itself suspicious. In that 
case the sale was incomplete, and the Court would not enforce 
completion because of gross undervalue. A son may purchase 
^ if suspicion be not confirmed, and the Court wiU decree specific 

performance. Mrs. Arthur was entitled to be registered, and 
once registered she had an absolute right of disposition, which she 
exercised by a transfer for a valuable consideration, and prima facie 
the transaction is unassailable. The plaintiff attacks it on the ground 
of fraud, alleging direct notice of the trusts of the will, the defen- 
dant having heard the will read. The plaintiff says that this is fraud, 
but the Act sftys it is not. The plaintiff answers that the Act has to 
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be read as tbougb it meant direct but incomplete knowledge or ^^^^ cojsrt 

imperfect notice. We say tbat no sucb words can be introduced. ^^ 

The plaintifp charges conspiracy. There is no evidence of this ; in '^'^'^ T^mm 

fact it is disproved by the evidence for the plaintiff. The trustees Abwwe. 

disclaim. We say that the obligation to carry out the trusts of the 

will fell upon the widow as administratrix. See section 36 of the 

Eeal Property Act Amendment Act 1878. " Shall be held . 

" according to the trusts and dispositions of such will." Under the 

will there is a devise to trustees who disclaim, and accordingly the 

legal estate would have passed to the heir-at-law ; but the Act steps 

in and says that the land is to be held, not for the heir-at-law, but 

according to the trusts and dispositions of the will. The Court could 

have appointed a new trustee, but this was not necessary for the 

administratrix can transfer according to the trusts. The question is, 

whether a person in the position of the administratrix, clothed with 

the power to transfer, can transfer according to ultimate trusts or 

only to the person by law entitled to administer the trusts. The 

defendant is not concerned to see to the application of the proceeds. 

If the purpose of the sale was to carry out the testator's intentions, 

it cannot be set aside because some of the proceeds are misapplied. 

The Public Trustee has the same powers as any new trustee, and has 

no greater equity than have the beneficiaries. The beneficiaries have 

acquiesced. They will accordingly have to do equity, and our client 

will get his money back. The onus is on the plaintiff to show fraud 

— that the purpose of the testator's will was not the purpose for 

which this land was sold, and that the money was not properly 

applied. Where capital has been expended without authority, the 

expenditure being such as would have been sanctioned if the Court 

had been applied to, the Court will ratifiy. Mr. Kingston said 

that new trustees would have no power to exercise discretion as 

to maintenance. We say that this is not so, and that new trustees 

would have the power. Accordingly the Court has power. In this 

case the facts will satisfy the Court that the sale would have been 

sanctioned, and if so the Court will ratify. Barlow v. Orant (1 Vern. 

255), Franklin v. Oreen (2 Vern. 137), Uxp. Ohambers (1 Euss. & M. 

567), Bridge v. Brown (2 V. & Coll. C.C. 181), Prince v. Sine (26 

Beav.634), HavelockY. Havehck, re Allen (17 L.E. Ch. D. 807, Be 

Collins (32 L.E. Ch.D. 229), Brown v. Smith (10 L.E. Ch.D. 377). 

Kingston, Q,0, — I submit that counsel for third parties should 
now cross-examine. We are trying whether the defendant is liable. 
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PULL couET The third parties are here to destroy the plaintiff's case. The third 

i^? parties can remain quiet or enter an appearance. The plaintiff should 

PoBMc jTausTBB ^ot bo placed in a worse position owing to the introduction of third 
Aeihur. parties. 

Neshit — I object. That is not the proper practice. My clients 
are third parties, and we may be fixed with liability by Mr. Kingston's 
cross-examination of the defendant. 

Kingston^ Q.O. — We ought not to be prejudiced because the defen- 
dant has brought in a third party whose interests are identical with 
those of the defendant and opposed to those of the plaintiff. Priest 
V. Upplehif (L.R. 42 Ch.D. 351), Colverson v. Bhomfield (L.R. 29 Ch.D. 
341). 

[Wat, C.J. — Mr. Nesbit commences last, because he bas a right 
to supplement the evidence when completely given. Mr. Nesbit calls 
witnesses after the plaintiff and defendant have called evidence. I 
think on principle that if I were determining the case against the 
third parties I should call upon them to examine second. This is a 
cross-examination and re-examination. If Mr. Nesbit introduces new 
matter Mr. Kingston can re-examine. I rule that Mr. Kingston shall 
cross-examine in the usual course. I may allow Mr. Nesbit to re- 
examine if necessary.] 

Downer, Q,G, — Nothing has been done which might not have been 
done by the trustees had they not disclaimed. The question is 
whether the Court will ratify what it would have sanctioned ; also 
whether there is any object in interference by the Court, especially 
if the beneficiaries benefited by the alleged breach. And there is 
also a question whether the plaintiff has any status in respect of the 
properties under the Real Property Act. The Real Property Act 
covers the whole ground except allotment 950, which according to the 
evidence for the plaintiff is of no value. The land is of two classes, 
i.e, land under the Act at the time of the testator's death, and land 
of his brought under the Act by his widow. Mr. Kingston admits 
the right of the administratrix to be registered, but contends that 
she was a mere conduit pipe for purpose of transferring to the 
trustees, and has no power to dispose otherwise. 

[Wat, C.J. — That is my impression. I think that the adminis- 
tratrix was capable of transferring. I think fraud here means actual 
fraud, and I agree with Mr. Symon as to this. I think the defendant 
has a good title to the brickyard under the Act.] 

Downer y Q,C, — But Mr. Kingston pays that the administratrix has 
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no transferring power except according to the trusts of the will. The '^^'^^ court 

Acts make a registered proprietor an absolute owner for the purpose ^^ 

of contracts and dealings with the land. Public Teubtm 

[Wat, C. J.— I do not think that the fact that the word " adminis- aethur. 
trator *' is on the title gives notice to or affects a purchaser.] 

Downer^ Q.O. — It would not matter if direct notice of trusts 
appeared on the face of the title. The object of the Real Property 
Act is to make the trusts a personal obligation between the settlor, 
the trustees, and the beneficiaries, and not to allow the land to be 
affected bj the trusts except in the absence of good faith. The Real 
Property Act of 1861 provides by section 66 that trusts are not to 
appear on the register, by section 80 that for the purpose of dealings 
with land the registered proprietor is to be deemed absolute owner. 
As to how section 114 of the same Act is read by His Honor Mr. 
Justice Boucaut, see Franklin v. Ind (17 S.A.L.R. at p. 161). Sec- 
tion 132 of the same Act provides that the assurance fund is not to 
be liable in any case for breach of trust. A person appointing repre- 
sentatives takes the risk rather than the purchaser. The Real 
Property Act Amendment Act of 1878 provides by section 25 that 
no trusts shall appear in the register book. Sections 36 and 37 of 
the same Act provide that the executor or administrator when regis- 
tered shall hold upon the trusts of the will, but for the purpose of 
dealings shall be deemed the absolute proprietor ; and by section 58 
it is provided that the assurance fund is not to be liable for breach of 
trust, express, implied, or constructive. The Real Property Act of 
1886 declares by section 10 that the objects of the Act are to secure 
indefeasibility of title, except in certain specified cases. Section 72 
of the same Act declares that knowledge of trusts is to be no evidence 
of want of bona fides. Section 162 prohibits entry of trusts in 
register book, and declares that the registered proprietor is absolute 
proprietor for the purpose of contracts, &c. Section 181 provides 
for refusal by an executor or administrator to transfer to a devisee, 
and section 186 declares that a purchaser shall not be affected by 
notice of trust. The whole scheme of the Acts is to ignore trusts as 
between regii^tered proprietors and persons dealing with them, and to 
make trusts personal matters. So as to the land transmitted the 
position of the administratrix is defined by sections 35, 36, 37, 38 
and 39 of the Act of 1878, and 175 to 181 inclusive of the Act of 
1886. 

[Wat, C. J.— Does the Real Property Act of 1886 apply ?] 
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FULL couBT Downer, Q.a— Tee ; see section 7 of that Act. The position of 

^^^ the registered proprietor is that for all dealings he is the absolute 

PuBuo jtbubmb proprietor. This is Mrs. Arthur's position with respect to the trans- 
Artbde. mitted land. Then, as to the land which she brought under the Act 
herself, i.e, allotments 951 and 952 ; as owner in fee-simple of this 
she is registered proprietor. See section 114 of the Real Property 
Act of 1861. Suppose that the Registrar- General makes a mistake ; 
what does it signify if he does ? Mistakes of that kind are contem- 
plated by the Act. See section 128 of the Real Property Act of 1861. 
The plaintiff must allege a mistake or error of the Lands Titles Com- 
missioners. The Public Trustee says that by error he is depriyed. 
The remedy is against the assurance fund. Mrs. Arthur is registered 
in respect of land brought under the Act free of trusts. 

[Way, C.J. — This argument, if sound, would throw on a purchaser 
the duty of investigating whether or not the land is properly brought 
under the Act, to which the genius of the Act is opposed.] 

Downer, Q.O. — Precisely so. The Lands Titles Commissioners have 
to decide. 

[Wat, C.J., referred to Brady v. Brady and others (8 S.A.L.R. 
219).] 

Bowner, Q.O. — That case is questioned in Attorney- General v. 
0' Sullivan (12 S.A.L.R. 90). Mrs. Arthur became registered pro- 
prietor without fraud. The Lands Titles solicitors were satisfied on 
obtaining a disclaimer by the trustees. There was no deceit. The 
Commissioners considered, as did Mr. Ashton, that on disclaimer she 
became trustee. However she became registered through an error of 
the Lands Titles Registration office, and being so registered she sold 
to the defendant. It is urged that both of these transactions could 
be set aside for fraud. If an innocent mistake made with perfect 
good faith be fraud, then perhaps this is fraud. The utmost that can 
be said is that the defendant knew that though the widow was regis- 
tered proprietor she was a trustee, and defendant knew the truAts upon 
which she held. 

[Wat, C.J. — Are not the transactions with land not under the Act 
tainted with constructive fraud P] 

Downer y Q,0. — The widow had allotments 951 and 952 in her own 
name when the defendant bought in July 1880, and a certificate of 
title issued before sale. Assuming that the defendant had knowledge 
of the true legal construction of the will, what he knew was that the 
registered proprietor held upon the trusts of the will. To know that 
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is not fr»ud. But all the plaintiff contends is tbat the defendant had ^^^ ^ovut 

constructive notice, and that he ought to have known that the adminis- — ^— 

tratrix was only a conduit pipe. It is proved to demonstration that '"'"^^ Twvtm 
the defendant did not know the legal effect of the will. It is clear Artmw. 
that the defendant gave full value for the land. There is no fraud rn 
connection with the sale of allotments 1139, 1140 and 1141. As to 
these one must consider what is the position of a registered pro- 
prietor. He is absolute owner for the purpose of all dealings and 
transactions in respect of the land, and absolute owner for the pur- 
pose of entering into contracts in respect of it. See section 114 of 
the Real Property Act of 1861. By section 80 of that Act all the 
world is told that they can enter into contracts with the adminis- 
tratrix, and by section 114 they are told that they need not trouble 
about trusts, and section 115 makes a certificate of title conclusive 
evidence of title. Section 37 of the Amending Act of 1878, dealing 
with transmitted land, says that a registered representative of a 
deceased proprietor is to be deemed absolute proprietor for the pur- 
pose of any registered dealings. Sections 35, 36 and 37 of the Act 
of 1878 are substituted for section 80 of the Real Property Act of 
1861. Section 67 of the Act of 1878 gives a right of registration. 
[Wat, C. J., referred to section 68 of the same Act.] 
Dovonevy Q.C, — Apart from the Real Property Acts, persons 
seeking what is fair must do what is fair. Everything which has been 
done would have been properly done if done by the trustees had they 
not disclaimed, and on such disclaimer the Court would have autho- 
rised everything to be done which has been done. 

[Wat, C.J. — Mrs. Arthur acted as if she thought the property 
was hers. As to the first sale it would probably have been authorised.] 
Downer, Q.O. — If the Court would have authorised any sale, I 
submit it will now ratify. Even when the will is silent as to mainten- 
ance the Court will allow maintenance. The Court has power to 
order a sale to provide for maintenance even when there is no power 
of sale. How, then, can Mr. Kingston say that because here there is 
a discretionary power to sell given to trustees the jurisdiction of the 
Court is lessened ? If the Court can appoint trustees with power 
to sell a fortiori, the Court itself has power to sell. The Court can 
do what it could appoint someone else to do. Nettleford's Trusts (sup.) 
When discretion has to be exercised in view of an existing state of 
facts and on material which the Court has before it, and a trustee 
does not exercise his discretion, the Court will exercise it, or if the 



74 LAW REPORTS. 

PULL COUET discretion be wrongly exercised the Court will correct. See Lewin on 

^- Trusts (836). The Court can enquire ae effectually as any person, 

PuBuc TauBMB and can look with the eyes of the trustee. Gower v. Mainwaring 
arthue. (2 Ves. 87). The trustees are to judge of the necessity and 
occasion. This the Court can do. Also see Walker v. Walker (5 
Madd. 424). The Court will exercise discretion as to matters of fact, 
and not as to judgment only. The Court will substitute the Master 
for trustees. A constructive trustee is in the same position as an 
appointed trustee. Droop v. The Colonial Bank (7 V.L.R. Eq. 71). See 
Mortimer v. Watts (14 Beav. 616). Here trustees had power to renew 
if they should think fit or expedient in their discretion. The Master 
of the Rolls said " the discretion is as to terms, but a duty to do it if 
" they can get good terms." The discretion could be exercised without 
power in the will. But the trust here was for the benefit of both the 
widow and the children. Section 68 of the A.ct of 1878 provides for 
the case of actual fraud, and preserves the powers of registered pro- 
prietors. By section 80 of the Real Property Act of 1886 the person 
registered in the place of a deceased registered proprietor is for the 
purpose of dealing to be deemed absolute proprietor, and by section 
186 no person contracting with the registered proprietor is bound to 
enquire, notwithstanding equity to the contrary. The Acts of 1861 
and 1886 make the registered proprietor absolute owner for the pur- 
pose of dealing, and this includes contract. The Act of 1878 says 
registered dealings. See section 249 of the Act of 1886. The regis- 
tered proprietor as absolute proprietor is not to be affected by notice. 
If this only applies against a registered proprietor it would give a 
restrictive meaning ; it ought to include third parties. Sections 249 
and 180 of the Real Property Act of 1886 show an absolute warranty 
to the whole world that the registered proprietor is the absolute 
owner. Power is clearly conferred on him by the Act to do what he 
likes with land in the absence of fraud. By the interpretation clause 
of the Act of 1886 " dealing " is declared to mean any instrument or 
matter whereby any land or the title to any land can be affected, or 
dealt with, and "instrument" means "every document capable of regis- 
" tration,&c.'' As to the power of the Court to sanction, I submit that 
before your Honor sets aside the sale your Honor must be satisfied of 
a benefit to arise by setting aside the sale. If the property would 
not fetch more now than the purchase money and interest and costs 
of sale, the Court will not cancel the transfer and order a sale by the 
Public Trustee. Lewin on Trusts (616), Be Howarth (8 L.R. Ch. 
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App. 415), In Nettleford'8 Case (sup.), BeWitt v. PaUn (14 L.R. Eq. ^^^^ COUET 
251), Maberhf v. Turton (14 Veeey 499). —^^ 

Kingston, Q, G. — The administratrix attempted to transfer to the ^"""^^ ^Trusthk 
defendant. She never had any right to do so, and we ask the Court J^™^- 
to say that the transfer is fraudulent and void. We attack the 
transaction on two grounds — (1) Absence of power to transfer and 
(2) fraud in transferring. Your Honor will not enforce a breach of 
trust. Lewin (423). Waiver is not pleaded. The issue is simple — 
(1) Whether the administratrix had power to sell ; (2) whether, 
admitting that she had no right to sell, she had power to transfer in 
such manner as that the transfer would be good against the plaintiff. 
The latter arises only as to land under the Real Property Act. Now, 
as to the right to sell, the defendant does not contend that she had 
the right, and it is admitted that she had not. An administratrix 
under letters with the will annexed is not a trustee. Lewin 
(204). The powers conferred by the will are to be exercised by 
independent minds. It is not contended that the Law of Inherit- 
ance Act 1867 touches this case as there is a devise. It is 
absurd for third parties to say that they believed the administatrix 
had power to deal with the real estate. Legal fraud is undoubtedly 
involved in bringing the land under the Act. The application is 
not made in good faith. The untruth of the application showed 
mala fides, and ignorance of the law would not convert mala fides 
into bona fides, 

Symon, Q.C. — The application is by " person claiming," &c. 

Kingston, Q.G. — The third parties could not have bona fide allowed 
the administratrix to make the application. They affected to comply, 
but they did so falsely and must have done so knowingly. The 
declaration was made untruthfully, and the third parties endeavor to 
excuse themselves. 

[Wat, C.J. — The application coupled with other evidence might 
be conclusive of fraud, but not alone.] 

Kingston, Q. G, — The knowledge of Mrs. Arthur's solicitor was her 
knowledge. Boursot v. Savage (L.R. 2 Eq. 134). The applicant is 
charged with a statutory duty to disclose trusts on making the appli- 
cation, and could not honestly suppress the fact that others were 
interested. How could a solicitor fail to be acquainted with this 
point? Here the untrue declaration is made by a person having 
knowledge that it is untrue. Can it be believed that Mrs. Arthur did 
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PULL couET not know tliat the children were interested in the land ? I refer to 
_J8« Biggs v. McElUster (14 S.A.L.R. 86). If the Court holds that the 
Public teubtm application is fraudulent, the third parties' knowledge, in view of the 
Arthur. relations hetween the parties, would be the defendant's knowledge. 
The possessory title to allotment 960 is a good title for all purposes. 
It is devisable. Asher v. Whitlock (L.R. 1 Q.B. 1). The purchase by 
Arthur with notice of the will is fraud. A purchaser with notice, 
although the conveyance were registered, would be a fraudulent pur- 
chaser under the Registration Acts. Here there was positive and 
undisputed knowledge. 

[Way, C.J. — The purchase of allotment 950 cannot stand as an 
independent purchase. The only way in which it can be upheld was 
that Mrs. Arthur had no title, and it went with the brickyard. It 
was fraud to buy it ; and as fraud attached to it, so fraud attaches to 
the brickyard under the Act.] 

Symon, Q.G. — The remedy for this is ejectment. This was a fraud 
affecting the whole contract. 

[Wat, C. J.— I think not.] 

Kingston, Q.O. — The inclusion in the contract of, a fraudulent 
dealing with land not under the Act vitiates the whole contract, and 
the fraud whether actual or constructive deprives the land under the 
Act of protection. No part of section 114 of the Real Property 
Act of 1861 qualifies fraud under the old system. 

Neshit — Notice is not fraud. White v. Neaylen (11 App. Ca. 176), 
Sections 67 and 68 of the Real Property Act Amendment Act 1878. 

Kingston, Q.G. — Mr. Nesbit has said that notice is not fraud 
but a species of dolus maltLS. Dolus malus is fraud. A purchase 
with notice of another's interest is a fraud. Section 114 of the 
Act of 1861 only refers to dealings with a registered proprietor. 
It does not affect fraud in an application to bring land under the 
Act. It would be fraud iu Mrs. Arthur were she to convey her 
estate to a purchaser in disregard of h«r children's interests. Mrs. 
Arthur knowing that it was illegal to convey brought the land under 
the Act. This is fraud. It is as bad for Mrs. Arthur to get herself 
registered as to get anyone else registered. An applicant cannot 
with direct or imputed knowledge of want of title and with notice 
bona fide make an application. 

[Wat, C.J. — Under mistake she has madi& herself a trustee.] 

Kingston, Q.G,, cited Be MaoGarthy (11 S.A.L.R. 39). 
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[Wat, C. J.— Bringing land under the Act is not a sale but the ^^^ ^^^"^ 
exercise of a statutory right.] ^ 

Kingston^ Q.C. — A transfer opposed to rights of which transferor ^^"'^ TKoven 
and transferee have notice is a fraud. Aarara. 

[Way, C.J. — There must be a dealing with somebody else's estate 
and an intention to interfere with it to that person's injury to consti- 
tute a fraud.] 

Kingston^ Q. C. — If the land be under the Act the title is vitiated 
by fraud. 

[Wat, C.J. — The object of the Act is to substitute an indefea- 
sible title for the old one. This is shown by the assurance clauses.] 

Kingston, Q.G. — Tbe Lands Titles Commissioners can only act 
within the four corners of their Act. The bringing of the land here 
under the Act was ultra vires. If the Commissioners have notice and 
pass an applicant not entitled the certificate of title is void. Would 
the advice of a solicitor alter fraud as regards land under the old 
system to bona fides ? 

[Wat, C.J. — The advice of a solicitor may rebut the inference of 
fraud otherwise potent. Boursot v. Savage (stip,) ] 

Kingston, Q,0, — The application is fraudulent, and fraud is not to 
be judged by a limited and narrow construction of the Act. The 
word "fraud" is used in a large and ordinary signification, Except 
where a more limited meaning is attached. The limited meaning 
only occurs in section 114 of the Act of 1861, and that only as to 
dealing by a registered proprietor in respect of the estate of which 
he is registered proprietor. If he be not registered when the con- 
tract is made, subsequent dealings do not give protection. The 
dealing must be with the registered owner. A man's capacity to 
juggle with the Lands Titles Commissioners will not protect him. 
The question is fraud or no fraud as judged by ordinary law as to 
letting in notice and knowledge. 

[Wat, C.J. — There was no contract before the land was under 
the Act — no writing.] 

Kingston, Q.(7.— The transfer was executed before registration of 
the transferor. A dealing with a registered proprietor is protected, 
but with an unregistered proprietor unprotected. 

[Wat, C.J. — If that be so, then there is a hiatus between regis- 
tration and execution when notice, <&c. comes in.] 

Kingston, Q, G, — The genius of the Act is to protect dealing with 
a registered proprietor in respect of his registered estate. Before 
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PULL couET dealing there must be registration. See section 35 of the Act of 

1^ 1878. Application must be made before dealing with real estate. 

Public trustm [Wat, C.J. — I think this means ** registered *' dealing. That 
Arthur. would destroy alleged fraud. This cannot mean that an executory- 
contract may not be entered into.] 

Kingston, Q,0. — An executor has nothing to do with land apart 
from registration. Mrs. Arthur when she dealt was not registered as 
proprietor. This emphasises section 114 of the Act of 1861. A 
person is not protected if he deal before registration on an under- 
standing that he will get a certificate of title. Similarly when land 
is under the Act, and a person deals with one not registered and 
relies on his ability to become registered. 

[Wat, C. J.— The words " take a transfer '* are too strong for you. 
Subsequent registration cures fraud founded on notice in executory 
contract with a person not a registered proprietor.] 

Kingston, Q,0, — "Take a transfer " refers to signing. 

[Wat, C. J.— No ; to registration. See the definition of " transfer."] 

Kingston, Q.G. — Surely when a person gets a transfer signed, pays 
the money, and signs a mortgage long before there is any registered 
proprietor, the Act is no protection. 

[Wat, C.J. — The application of section 114 of the Act of 1861 
is to be taken right down to registration from the initiation of the 
dealing.] 

Kingston, Q,G. — Now I submit that I can bring this case within 
the exception of fraud. I show fraud in the application. The third 
parties' knowledge of it is the knowledge of the defendant. The 
section applies. Oceanic Steamship Co. v. Sutherbury (16 L.R. Ch.D. 
236). 
WAT, C.J. Wat, C.J. — This action is brought by the Public Trustee, repre- 

senting the estate of William Arthur, deceased, against Richard 
Arthur, the testator's eldest son, to set aside a certain transfer of 
part of the land of the testator ; to set aside a contract for sale of 
another part ; and also to recover certain personal property, part of 
his estate, from the defendant. The plaintiff brings against the 
defendant a charge of collusion with the testator's widow, the adminis- 
tratrix with the will annexed of his estate, to possess himself of the 
estate of the testator at an undervalue to the exclusion of his four 
brothers entitled under the will. 

The facts are as follows : — In 1879, when the testator died, his 
real estate consisted (in addition to five allotments at Bowden, which 
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are not the subject of this litigation) of a brickyard and pughole, ^^^^ coubt 

altogether a little more than an acre of land on one side of Eleventh- ^^ 

street, Bowden, and of about half-an-acre of land and two cottages on p^""*' JTeustik 
the other side of the street. The brickyard was subject to a mort- amhur. 
gage of £220. As to personal property, the testator possessed next ^^^* c.J. 
to nothing. There were some bricks in the kilns, sold, and the pro- 
ceeds of which were received by the widow ; some brickmaking plant, 
which was valued at £12 10s.; and household furniture suitable for 
a small cottage. The whole estate was valued shortly after the 
testator's death, for the purpose of obtaining administration, at about 
£860 gross. The testator being in extremis made two wills. The 
first will was displaced by a later one making special provision for 
his wife and family. He was leaving a wife, and besides his eldest 
0on, the defendant, who was a farmer earning his own living, four 
younger sons, who were still at home and dependent upon their 
parents. The wife was in bad health. Naturally the testator saw it 
would be necessary to resort to the small capital he had for their 
maintenance and education. Accordingly his second will contained 
the necessary provisions therefor. He excluded the defendant from 
any benefit under the will. There was express power for the trustees 
to sell, and, if necessary, to apply the capital of his estate towards 
the maintenance and education of his wife and four younger sons. 

Looking at the position of affairs in 1889, ten years after his 
death, when his wife died, what room was there for any suspicion of 
fraud ? After ten years, one son being still under age, the brickyard 
was gone, the mortgage having been paid off and a part of the estate 
having been recovered at an expense of £60, and the land (with the 
cottages) on the other side of the street was all that was left, and it 
was subject to a contract for sale to the defendant made at public 
auction for £86 odd. Although there had been irregularity in the 
dealings with the estate, yet what room was there, for any suspicion 
of fraud to any large extent, or that there had been any deprivation 
to the beneficiaries of their shares under the will ? 

The Public Trustee being appointed trustee of the will exercised 
his inquisitorial power of examining the defendant privately as to 
his dealings with the estate. At that examination the defendant told 
the Public Trustee the same story as has been presented to the Court 
after an eleven days' trial. He said he had mortgaged the brickyard 
for £600, and claimed to have purchased the other land at auction, 
and that he had paid for the personalty to the administratrix. It 



80 LAW REPORTS. 

FULL COURT appears to me that after an examination of this kind the Public 

!??? Trustee, an official charged with the duty of administering such 

potmc jtbubtm estates as this, ought not to have handed over the estate to be liti- 
^^^ gated by a member of the family who was a dissatisfied beneficiary, 
WAT, C.J. £j,g^^ without ascertaining that the defendant's story was unworthy 
of belief ; and, secondly, without a reasonable expectation of obtain- 
ing some substantial benefit to the estate as the result. I do not 
hesitate to say that there was here no case justifying the bringing of 
this action, and charging collusion between the widow and the defen- 
dant to use the estate to the deprivation of the children, or to justify 
the charges made in respect of the personal estate. This is all the 
more apparent when we remember that the lengthy investigation 
which was made by the Public Trustee before commencing this 
action showed that the brickyard had been mortgaged by the defen- 
dant with a Real Property Act title to an innocent mortgagee. It 
was clear that that mortgage must stand whatever the result of these 
proceedings. It ought to have been recognised that the defendant 
was not a rich man or reasonably likely to be able to pay a verdict if 
judgment were given against him. This he was not in circumstances 
to do, for besides the subject matter of this litigation his only pro- 
perty was a farm at Dalkey, which was subject to a mortgage of £650. 
Whatever case on the merits the Public Trustee might have with 
regard to allotments 1139, 1140 and 1141, that is the half-acre on 
the opposite of the street to the brickyard, there was nothing what- 
ever to justify the putting on the record a charge of conspiracy and 
collusion between the widow and the defendant. There was clearly 
no case with respect to the conversion of the personal property, 
while with respect to the brickyard, although the settlement of a 
number of difficult questions of law might benefit the public, there 
was no chance of any practical advantage resulting to the estate. 
Suppose tl\ere were a case against the defendant as to the brickyard, 
yet it is subject to a mortgage which cannot be impeached, and if the 
land subject to the mortgage were taken from him the residue of the 
defendant's property is of such trifling value that there would be no 
possibility of getting anything out of it for the testator's other sons. I 
should be failing in my duty in administering justice if I did not 
express my opinion that the facts brought out on the examination 
before the Public Trustee showed no justification for these expensive 
proceedings, which have been conducted on a scale more applicable to 
an estate worth £100,000 than to one consisting of a few small allot- 
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ments at Bowden. It is, however, only due to Mr. Stow, the present ^^^^ couet 

holder of the oflSce of Public Trustee, to say that these proceedings ^^ 

were instituted in the time of the late Mr. W. D. Scott, the former P"»"<' teustm 
Public Trustee, than whom there was not a more careful or conscien- aethur. 
tious public officer. I shall consult my colleagues as to the desirable- ^^^' ^•'^* 
ness of framing a rule preventing the commencement of litigation 
by the Public Trustee, without his first obtaining the sanction of a 
Judge, as a check to actions such as this, and in the interests of the 
beneficiaries and the general public. 

And now with respect to the difficult questions of law raised by 
the case. This was the position : The testator devised all his pro- 
perty to trustees for the benefit of his widow for life, with remainder 
to his four youngest children, with power to the trustees to apply the 
whole or any part of the capital or income of the estate for the main- 
tenance of the widow and children. The trustees disclaimed, and I 
agree that the proper course to have taken would have been to have 
had new trustees appointed. Messrs. Fleming, Boucaut and Ashton, 
the solicitors who were consulted, advised that the widow, who had 
taken out letters of administration with the will annexed, could, as 
such administratrix, apply to bring the land not under the Real 
Property Act under the provisions of that Act, and that she could 
then deal with it as the registered proprietor. I think that here the 
solicitors made a mistake, but they certainly did not act fraudulently. 
The occasion for the proposed sale of the brickyard arose in this 
way : Immediately after the death of the testator, Richard Arthur, 
the defendant left his farm at Dalkey and came down to Bowden to 
continue his father's business at the brickyard for the benefit of his 
mother and brothers. And here I say that I do not agree with the 
animadversions made on the defendant's conduct by the learned 
counsel for the plaintiff. Richard Arthur appears to have acted 
throughout as a dutiful and affectionate son and an honest man. 
I find in no part of the evidence any support to the charge 
that he attempted to take advantage of his mother's position 
to obtain a sale to himself of the property now in dispute, 
and I am satisfied that he embarked in the business for the 
purpose of assisting his mother and brothers. At first he paid 
a royalty on the bricks he made, which the evidence shows 
was larger than that paid by some other brickmakers in the 
neighborhood. When he took over the plant he and his mother 
called in Mr. Coombe, a friend of his father's, to value it ; and 
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FULL COURT throughout I fail to find any evidence that he took advantage of his 
— 1!?? mother and brothers. On the contrary, his behaviour was that of an 

Public trustbb honest man, desiring to do the best he could for his mother and her 
Arthur, children. The income Mrs. Arthur derived from this royalty was £40 
WAY, C.J. ij^ twenty months. Richard's business, carefully looked after, in- 
creased. So he wanted more machinery, and naturally said, " IE I 
"have to buy machinery I had better buy the land and you had 
" better sell it to me." Suppose this offer had been made to trustees 
who had been duly appointed instead of to the administratrix acting 
as the sole trustee, what would have been their duty ? Their duty 
would have clearly been to do what would produce the best income. 
So it was agreed to sell the brickyard for £670 for a little more than 
an acre of land, thus substituting for a precarious income, varying 
with the number of bricks sold, a solid investment producing about 
£1 per week. I am satisfied that the defendant gave over the full 
value at that time for the land. Events have proved that the land 
was sold at the best possible time for the sale of a brickyard. The 
income previously produced for the estate was about £25 a year, 
whilst the interest on the purchase- money at 8 per cent, amounted to 
about £1 per week, but which was slightly less when the debts were 
paid. At the time of the sale it was not anticipated that it would be 
necesi^ary to have resort to the capital, and the sale was made with the 
view of obtaining a larger income, and not with the view of injuring 
the beneficiaries, but of benefiting them as well as the widow. I 
cannot doubt that if I had been the trustee of this estate I should 
have felt that it was my duty to make this sale. I think the sale was 
precisely what this Court would have ordered if applied to at the 
time. And here I will state that I am satisfied that the trustees 
would not have been justified and the Court would not have autho- 
rised them to embark in the speculation of carrying on the brick- 
making business. 

That being the position of affairs, Mrs. Arthur was asked to give 
a title to the purchaser. Mr. Ashton, one of the solicitors to the 
estate, advised that a transmission application should be made as to 
the land under the Act, and that as to the land not under the Act 
that it should be brought under it. Mr. Ashton, taking an erroneous 
view of the law, came to the conclusion that the combined effect of 
the Real Property Acts and the Intestates Real Estate Distribution 
Act was to entitle the administratrix to make the latter application. 
Now, it is clei^r that tl^e administratri:^ had no title to th^ land noi. 
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under the Act, and that as to the land under the Act she was only a full court 

conduit pipe to transfer it to properly-appointed trustees. But Mr. ^^ 

Ashton came to a different conclusion on this diflSicult point. I am i^bwc trustbh 
asked to say that he acted fraudulently. Qui bono ? Why should he Arthur. 
lend himself to a fraud ? He certainly did not act fraudulently ; ^^^' ^•^• 
and I find this all the more readily because two gentlemen of very 
large experience in such matters as this — I refer to Mr. Turner and 
Mr. Gawler, the Lands Titles Commissioners — agreed with Mr. 
Ashton that on a disclaimer by the trustees Mrs. Arthur, as adminis- 
tratrix, could be registered as the proprietor of the land not under 
* the Act. I agree that Mr. Ashton was mistaken in his law, but I do 
not find the slightest trace of fraud. Thus the land was brought 
under the Act. 

Now, the defendant knew that, by virtue of section 39 of the Real 
Property Act 1878, although his mother held the property as adminis- 
tatrix and his brothers had an interest in it, yet she had power to 
transfer it as the registered proprietor. Can it be said he knew when 
he bought the brickyard it would deprive his brothers of their inte- 
rest under the will ? Certainly not, for the sale was made at a high 
price, and the income derived from the investment of the sum realised 
was higher than the amount previously realised \i^ the royalty, and it 
never entered anybody's mind that the capital would be invaded. 1 
will not enter into the controversy as to the effect of section 114 of 
the Real Property Act of 1861, because it appears that the transfer 
of the brickyard was made by the registered proprietor with a view 
of carrying out the trusts of the will. It is true the defendant knew 
there were beneficiaries who had an interest under the will and he 
knew the words of the will, but it is clear he did not know their legal 
effect. He is therefore protected by that very section of the Real 
Property Act, which says that " Knowledge . shall not 

of itself be imputed as fraud.** The transfer of the brickyard did 
what it was intended to do, namely, to convey an indefeasible title to 
the defendant. 

Next I am asked to say that because there was merely a posses- 
sory title to the corner allotment 950 (a small part of the brickyard 
property), and as the interest could not be conveyed, or if it were it 
would be liable to be set aside for fraud, based on notice of the trusts 
of the will of the testator, the whole transaction was therefore 
tainted with fraud, and the sale even of the property under the Real 
Property Act would be void. If the parties entitled wanted to open 
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FULL COURT yp ^he question of the Bale of allotment 950 they would have to place 
_ A??? the purchaser in the same position as if he had not entered into the 

Public jrustrk contract, that is, they would have to refund the purchase- money and 
ARTHUR. pay fQj, ii^Q house and other improvements he has put upon the land. 
WAY, C.J. jt ig manifestly unfair to say that because there was only a posses- 
sory title to allotment 950 the whole contract was tainted with fraud. 
I cannot adopt that view. But if the sale of the brickyard could be 
challenged on that ground it could only be done on the plaintiff 
offering to place the purchaser in the same position as if he had not 
entered into the contract. 

Turning to the sale of the allotments on the other side of the 
street, numbered 1139, 1140, and 1141, my view of that transaction 
is that at the time of the sale the income of the estate had become 
insufficient for the maintenance of the testator's widow, and I cannot 
doubt that if a proper application had been made to the Court the 
sale would have been authorised. That there was a pressing exigency 
was apparent even to Thomas Arthur, and from his conduct. He 
made an investigation into his mother's affairs, and found it was 
necessary to raise £125, and consented to a mortgage for that 
amount. Messrs. Fleming, Boucaut & Ashton knew it was a bad 
time to sell, and they tried to tide over the difficulty (with the con- 
sent of the beneficiaries who were of age, and with an indemnity in 
case of objection by the youngest son on his attaining his majority) 
by obtaining a mortgage, which they had advised there was no power 
to raise without such consent and indemnity. So far from there 
being any collusion, it appears that although Messrs. Fleming, 
Boucaut & Ashton were mistaken as to the law, they were honestly 
endeavoring to carry out the provisions of the will economically. So 
they advised a mortgage, and, when that was found impracticable, a 
sale by the administratrix of these allotments. The property was 
put up by auction on several occasions, and on the third the defen- 
dant became the purchaser. The purchase-money has not been paid, 
because caveats were entered against any dealing with the land. It 
would have been better and more regular if, instead of what was 
done, a summons had been taken out for the administration of th« 
estate. "With regard to this sale, however, the position is this : That 
the administratrix had no power to sell, but the defendant knew the 
position of affairs and is bound to complete his purchase if it is for 
the advantage of the estate. 

^o doubt if, instead of launching this oppressive action charging 
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the defendant with having colluded with hie mother for the purpose ^^^^ couet 

of depriving his brothers of their interest under the will and with 

fraud, the defendant had been approached in a reasonable manner as public ^Trubtm 
to giving up these allotments, which he had bought under an honest amhue. 
though mistaken view of the law, he would have consented to the ^^^' ^'^' 
property being resold. But charged as he was with fraud, the defen- 
dant's only course was to put in a defence and meet the charges 
against him in a public manner. I am not going to declare the sale 
of the allotments 1139, 1140, and 1141 void, or to rescind the sale, 
but I order that if within one month the Public Trustees receives a 
guarantee from a responsible person that he will bid at an auction an 
amount to cover the purchase-money, interest, and expenses of sale> 
then the sale shall be re-opened and the property put up to auction 
for the benefit of the estate. If that be not done, then the sale to 
be confirmed on payment of purchase- money and interest. 

Judgment for defendant on whole record, toith costs 
against plaintiff] but if within one vwnth any 
of the beneficiaries obtain a guarantee to satis- 
faction of plain ti^ from some responsible per- 
son that a bid shall be made for an amount 
equal to defendant's purchase-money, interest^ 
and costs at a new auction, contract as to allot- 
ments 1139, 1140, and 1141 to be rescinded 
and offered at auction, otherufise same to he 
confirmed on payment by defendant of balance 
of purchase - money and reasonable interest. 
Liberty to apply and minutes to be spoken 
to if necessary. 
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1802 ^^' ^^^ Matter of a Petition to wind up THE PORTABLE 
ii*p^^*r9. Q.^S COMPANY LIMITED. 

7'he Companies Act 1864— Winding up petition — Registered office — 
Service of petition — Affidavit verifying petition. 

When a company has no registered ofiGlce in South Australia the Supreme Court 
may order that service of a petition to wind up the company on a director of the 
company shall be regarded as service upon the company. 

When the petitioner is a registered company the Supreme Court may order that 
the necessary affidavit verifying the petition be made by the manager of the peti- 
tioning company. 

Motion for directions. 

Grundy, for the petitioning company — I move (1) for directions 
UH to the persons upon whom the petition is to be served ; (2) that 
the manager of the petitioning company shall make the statutory 
affidavit verifying the petition. The company has no registered office. 
The Companies Act of 1864 (schedule 6, rules 3 and 4), Palmer's 
Precedents (ed. 5 p. 471), The Manchester and London Life Insurance 
Company (L.R. 9 Eq. Ca. p. 645), Oakemore Company (W.N. 1880 p. 
15), In re Birmingham Concert Halls Company (W.N. 1890 p. 91). 

It was ordered that the service of the petition he on 
Mr. Herbert A. Page^ one of the directors, and 
that such service he regarded as service upon 
the company ; also that the necessary affidavit 
verifying the petition he tnade by Mr, Coomhe, 
manager of the company. 
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Supreme Oourt — Oivil Sittings, 

SWANSON AND OTHERS v, DUNGEY. 
Trustee — Removal of Trustee— Liability for Breaches of Trust. 

D. was oo-truatee of A.M. and K. under the will of M. deceased. K. renounced 
and disclaimed. A.M. by reason of ' age and infirmity entrusted the active manage- 
ment and execution of the trusts to D. D. misapplied certain of the trust funds by 
using the same for his own purposes under the device of a loan to his wife on her 
note. He made certain investments of the trust funds, some with his own relations and 
others with strangers on inadequate and unathorised securities, and also charged the 
estate with commission on rent'i and interests collected by him in the estate, contrary 
to the express terms of the will. 

Ordered {inter alia) that D. be removed from the trust and that he make good the 
amounts improperly invcRted by him, with 10 per cent, interest per annum until 
payment, the trustees in the meantime having a lien on the investments with power 
to sell and to exercise all the right of mortgagees. 

That on payment by D. of such amounts, he be entitled to a transfer of the 
respective securities. 

Ordered also that D. pay the costs of the action. 

The plaintiffs were August Swanson, Elizabeth Swanson, William 
Niebour, Jane Niebour, Stephen Church, Caroline Church, Joseph 
Wilcox, Eliza Wilcox, and Edwin Arthur Mayfield The defendants 
were John Dungey and Anna Mayfield. 

The Court found for the plaintiffs on the main facts set out in the 
claim, as follows : — 

1. Shephard Mayfield of Rundle Street and of North Terrace, 
in the city of Adelaide in the province of South Australia, 
upholsterer, deceased, duly made his last will and testa- 
ment bearing date the I6th day of November 1878, 
whereby after directing that his just debts and funeral and 
testamentary expenses should be paid and satisfied as soon 
as conveniently might be after his decease and after certain 
specific legacies to his wife the defendant Anna Mayfield 
and after a certain specific devise of a certain freehold 
house to his said wife for her absolute use and benefit for 
and during the term of her natural life and from and 
after her decease to his son the plaintiff* Edwin Arthur 
Mayfield and his heirs and assigns for ever, the said 
testator gave, devised and bequeathed (subject to all such 
legacies and devises as aforesaid) all his other freehold 
estate, if any, and all his leasehold hereditaments and 
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premises, stock-in-trade, property, estate, goods, chattels, 
and effects, both real and personal, and whether in 
possession, reversion, z^emainder and expectancy, and 
also all his mortgage and trust estate subject to the 
equities and trust affecting the same respectively, and 
which together with the securities wherein the same 
might be from time to time invested was thereinafter 
called his trust estate unto and to the use of his said wife 
the defendant Anna Mayfield and John Kelly therein 
described as of Adelaide, agent, and the defendant John 
Dungey therein described as of Adelaide, ironmonger and 
stationer, thereinafter designated his trustees and to their 
heirs, executors, administrators and assigns, according to 
the nature and quantity thereof respectively upon trust 
from time to time to collect and receive from his partners 
or his partnership property and shares as and when the 
same should become due, and to convert into money and 
collect all other parts of his said trust estate as and when 
his said trustees in their discretion should think right. 
And at their discretion to give time for payment and to 
compound debts and refer disputes to arbitration. And 
as to all moneys from time to time coming to the hands of 
his said trustees from any of the ways and means afore- 
said upon trust, in the first place to pay to his said wife 
the defendant Anna Mayfield the sum of ten pounds 
sterling a week on the Saturday of each week for and 
during the term of her natural life (being the same sum 
or for the time being in lieu of the same sum as was 
mentioned in his deed of partnership, except that the 
same should be for her natural life instead of for the 
term of the said deed named). And subject to such 
payment upon trust to invest the said trust estate upon 
Government or real securities in the said province of 
South Australia, and from time to time to call in and 
reinvest the same trust estate at the discretion of his said 
trustees, and as to such trust estate and the interest and 
income arising therefrom upon trust (subject to the pay- 
ment of the said weekly payment to his said wife) to 
divide the same and also the interest and income thereof 
as the same should respectively from time to time arise 
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into five equal parts. And as to one of such parts as the ^^^* c.J. 

same should be collected and got in upon trust for his ^^ 

said son the plaintiff Edwin Arthur Mayfield, and as to one ^^othbeb^*'" 

other fifth part or share for his daughter the plaintiff dumoit. 

Elizabeth therein described as the wife of Charles Price of 

Melbourne in the colony of Victoria, draper. And as to 

one other fifth part or share upon trust for his daughter 

the plaintiff Jane therein described as the wife of William 

Niebour of Jamestown, storekeeper. And as to one other 

fifth part or share upon trust for his daughter the plaintiff 

Caroline therein described as the wife of Stephen Church 

of Adelaide, importer. And as. to the remaining fifth 

part or share upon trust for his daughter Eliza therein 

described as the wife of Joseph Wilcox of Gawler, 

storekeeper. And the testator by his said will declared 

that the respective shares of his said daughters should be 

invested for them respectively in the name of his said 

trustees or of such other trustees as his trustees and his 

said daughters respectively should agree. And that such 

shares should be invested and from time to time called in 

and reinvested on Government or real securities at the 

discretion of such trustees acting for his said daughters 

respectively as aforesaid. And that the interest and 

income of each respective share should be paid to his 

daughters respectively for their respective separate uses 

free from the debts, intermeddling, or control of their 

present or any future husbands. And without power for 

his said daughters or either of them to anticipate or 

change the current or future payment thereof. And after 

the decease of each respective daughter upon trust to 

divide the capital of her fifth share equally between her 

children share and share alike, or if only one, then to such 

one child, and the testator thereby directed that the said 

John Kelly and the defendant John Dungey should in lieu 

of any other remuneration for their services and trouble 

in the performance of the trusts of that his will be 

entitled to a commission of two pounds per centum on 

the amount of capital of his said trust estate from time to 

time coming to their hands. And the said testator thereby 

appointed his said wife the defendant Anna Mayfield 
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executrix, and the said John Kelly and the defendant 
John Dungey executors of his said will. 

2. The said testator died on the 17th day of April 1883 without 

having in any manner altered or revoked his said will. 

3. The said John Kelly by deed poll bearing date the 27th 

day of April 1883, renounced all his right and title to 
probate and disclaimed the trusts of the said will. 

4. The said will was duly proved by the defendants on or 

about the third day of May 1883 in this Honourable 
Court in its Testamentary Causes Jurisdiction and probate 
thereof granted to them. 

5. The plaintiffs Elizabeth Swanson, Jane Niebour, Caroline 

Church, Eliza Wilcox are the daughters of the testator, 
all of whom were married at his decease, and the plaintiff 
Edwin Arthur Mayfield is the son of the testator and all 
the said children have attained the age of 21 years. 

6. The defendants are the present trustees of the said will and 

the defendant John Dungey is out of business, and the 
defendant Anna Mayfield is the widow of the testator. 

7. The defendants accepted and acted in the execution of the 

trusts of the said will, but by reason of the great age 
and failing faculties of the defendant Anna Mayfield the 
active management and execution of the said trusts was 
undertaken and carried out by the defendant John 
Dungey who collected, received and converted into money 
certain of the trust estate of the testator and from time 
to time invested and reinvested portions of the same. 

8. The defendant John Dungey has been guilty of wilful 

default in omitting from time to time to duly collect 
certain of the interests belonging to the said estate as the 
same respectively from time to time fell due, by means 
whereof certain of such interest moneys were lost to the 
said estate. 

9. The defendant John Dungey has also applied certain of the 

trust funds for his own purposes and has otherwise mis- 
applied certain of the trust funds and has committed 
breaches of trust whereof the following are particulars : — 

(a) The improper advance or loan of £1,000 to his wife 
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Harriet Dungey on an inadequate security or the improper ^^y, c. j. 

advance or loan of the said sum of £1,000 nominally to ^^? 

his said wife, but actually and in fact to himself for his ^^^JX/"'' 
own benefit. Dukoty. 

(6) The application by the defendant John Dungey to 
his own purposes of the sum of £400 under pretence that 
the same was a loan to his said wife on her promissory 
note. 

(c) The improper advance or loan to Arthur Balsom 
Gillam the trustee of the said Harriet Dungey of the sum 
of £400 on an inadequate security. 

(d) The improper advance or loan of £450 to Mary 
Ann Fox the mother-in-law of the defendant John 
Dungey upon an inadequate security. 

(e) The improper advances or loans of £450 and £200 
respectively to his brother Andrew Dungey upon an 
inadequate security. 

(/> The improper advance or loan of £350 to Florence 
Dungey the wife of his brother Andrew Dungey upon an 
inadequate security. 

(g) The improper advance or loan of £700 to one 
William Sanders Austin upon an improper, unauthorised 
and inadequate security, to wit certain vacant building 
allotments being part Section No. 237 in the Hundred of 
Adelaide. 

(h) The further improper advance or loan of £1,500 
to the said William Sanders Austin on an inadequate 
security. 

(i) The improper advance or loan of £200 to Sarah 
F'ox Taylor on an improper, unauthorised and inadequate 
security. 

(j) The improper advance or loan of £1,600 to James 
Cowan upon an improper, unathorised and inadequate 
security. 

(k) The improper advance or loan of £375 to one John 
Hogg on an inadequate security. 
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— ■ Edward Newman on an inadequate security. 

SWANSON AMD 

Othsii* (m) The improper advances or loans of £400 and 

DiiNOTT. £250 to Gottlieb Wilhelm Schueltz on an inadequate 

security. 

(n) The improper charge of commission on the rents 
and interests collected by the defendant in the said trust 
estate contrary to the terms of the said will. 

(o) The improper advance or loan of £350 to one J. A. 
Seppelt upon an improper and inadequate security, namely 
certain allotments of land at Port Mannum. 

(p) The improper advance or loan of £50 to the said 
J. A. Seppelt upon an improper and unauthorised security, 
to wit his personal promissory note and a receipt alleging 
it was to be a further charge on the said allotments of 
land at Mannum. 

10. By reason of the aforesaid breaches of trust and of the 
wilful default on the part of the defendant John Dungey 
great loss has been occasioned to the estate of the said 
Shephard Mayfield, deceased. 

Prayer — 

1. That the estate of the testator might be administered 

and the trusts of the will carried into execution, if and 
in so far as might be found necessary under the direction 
of the Supreme Court. 

2. That John Dungey might be ordered to replace any loss to 

the estate occasioned by his breaches of trust. 

3. That all proper accounts might be taken against the 

defendants or either of them as might be found necessary, 
and proper enquiries made of the testator's estate, and 
that J. Dungey might be duly charged on the footing of 
wilful default or breaches of trust committed by him. 

4. Payment by J. Dungey into the Court to the credit of this 

action of all sums that might be found to be due from 
him. 

5. That J. Dungey might be removed from the trusts of the 
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will and that a new trustee might be appointed in his 
place. 
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6. That all necessary directions might be given for vesting the Othhrs 

trust premises and the right to sue in respect thereof in Duwobt. 
the new trustee to be so appointed jointly with Anna 
May field, and for all other purposes connected with the 
action. 

7. That a receiver might be appointed. 

Evidence was taken for the plaintiff, and in defence. 

Symon, Q.C., for the plaintiff — We ask for an order that the 
defendant John Dungey be removed from his trust and that the 
following be declared breaches of trust : — Loans to his wife, son-in- 
law, brother, W. S. Austin, wife's cousin, J. Cowan and J. Hogg. 
We also ask that the defendant be ordered to make good the amounts 
so invested with 10 per cent, interest until the moneys are paid, and 
that the trustees should have a lien on the properties improperly 
invested, and that they should have power to sell and exercise all the 
rights of mortgagees, and that on payment of the several amounts Mr. 
Dungey be entitled to have a transfer of the respective securities. 
Liberty to apply for further directions. 

B.A, Moulden, for Mrs. Mayfield. 

The defendant Dungey in person — Before I accepted the trust I 
corsulted Mr. Kelly who told me that Mr. Mayfield ofl^ered him £200 
to take the trust, and that if I would accept the trust I could have 
that amount. When the loans were made money was plentiful and 
things generally were more prosperous. I Was urged on the one hand 
by the Messrs. Moulden to keep the money in the bank, while the 
beneficiaries and my co-trustee urged me in the contrary direction. 
If the properties are not forced into the market the amounts will 
undoubtedly be recoverable. 

Way, C.J. — The decree of the Court will be in the terms asked 
for by Mr. Symon with the following additions : — All necessary and 
proper transfers and assurances of the trust property and all invest- 
ments and securities representing the same for the purpose of vesting 
the same in the continuing trustee or in the continuing and any new 
trustee to be appointed. Mr. Dungey to pay plaintiffs' cost of suit 
and also cost of defendant Mrs. Mayfield. Plaintiffs and Mrs. May- 
field to have their costs as between solicitor and client, including 
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In the Supreme Court. — Iti Banco. 

SMITH AND OTHERS r. SCAMMELL. 

Stamp Act 1886 — Incomplete deed — Liability to stamp duty — Exemptions. 

The plaintiffs were by deed appointed the trustees of a certain club. The deed 
purported to be made between the members of the club (described as the several 
persons hereto of the first part, whose hands and seals are or shall be from time to 
time hereunto subscribed or affixed), and the plaintiffs of the second part. The deed 
contained a declaration of trust, and an undertaking by each member to indemnify 
the trnstees to the amount of £20 against certain losses. The deed was dated and had 
been executed by certain members, including the defendant, before the passing of the 
Stamp Act 1886 ; other members had executed it subsequently to that Act becoming 
law. The deed was not stamped. 

In an action on the covenant of indemnity, 

Held^ per Way, C.J. (Bundey J. dissentiente), affirming the decision of Boucaut, 
Acting C.J. (24 S. A.L.K. 110), that the deed had not been executed before the coming 
into operation of the Stamp Act 1886 within the meaning of section 16 of that Act. 
That it was chargeable with duty, and therefore inadmissible in evidence. 

Motion to make absolute rule nisi for new trial. 

This was an action on a covenant of indemnity. 

The plaintiffs, Sir Edwin Thomas Smith, George Gordon, and 
George Swan Fowler, as trustees of the Austral Club (formerly the 
South Australian Club), sued the defendant for £20 under a cove- 
nant of indemnity contained in a certain indenture dated April 7, 
1879, being the deed of settlement and declaration of trust of the 
club, and which deed had been executed by the defendant before the 
coming into operation of the Stamp Act 1886. The defendant denied 
the allegations in the plaintiffs' claim and pleaded certain special 
matter. At the trial the plaintiffs tendered the deed, which was 
unstamped, in evidence. Objection being made that it was inadmis- 
sible without a stamp, the learned presiding Judge (Mr. Justice 
Boucaut), after argument, held that it was not admissible, whereupon 
the plaintiffs* counsel elected to be nonsuited. 

Kingston, Q.C. (with him AttenhorougJi) , for the plaintiffs, having 
on a previous day obtained a rule nisi for a new trial now moved for 
a rule absolute. 

Symon, Q^C, showed cause. If the contention of the defendant 
prevails, it will in many instances defeat the object of the 
Stamp Act. This deed is a deed of indemnity. On its face 
it clearly contemplated execution from time to time as new 
members joined the club. On every fresh execution it became the 
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FULL COURT ^qq^ of the member executing. That it was so executed after passing 

^-— - of the Act is unquestioned. It is, therefore, liable to duty and plaintiff 

^Othbes" must to succeed bring it within the exemption in the Act. It is a 
ScAMMRLL. ^®©d ^o effect a common purpose, although each party is under a 
wAYroj. and scveral liability, and therefore only stampable once. TiUley Stamp 
bundeV jj*^ -Laws (3rd ed. 272). This deed falls within class 3 of the classes 
described by Tilsley. Davis v. Williams (13 East 232). If deed were 
stampable with reference to each execution it would be admissible 
against Scammell, but its liability to stamp duty arising with reference 
to a common purpose it is not admissible. Admissibility of an instru- 
ment in evidence is not the test of stampability, but stampability of 
admissibility. It is a condition precedent to admission to determine 
whether it is stampable. Allen v. Morrison (8 B. & C. 565), Bams- 
bottom V. Davis (4 M. & W. 584), Oroft v. Tidhury (14 C.B. 304). 
See on other points Copley v. Davis (13 East 241), Clarke v. Boche 
(3 Q.B.D. 170). On the question of construction no distinction can 
be made between taxation Acts and other Acts. Mersey Docks and 
Harbor Board v. Imcas (51 L.J. Q.B. 118), Partington v. Attomey- 
Oeneral (L.R. 4 H.L. Cas. 122). They are to be construed literally. 
Pryce v. Monmouthshire Canal and Bailway Companies (4 App. Gas. 
187, per Lord Cairns).* 
WAY, C.J. and Scammell, on the same side — The learned counsel for the plaintiffs 
B D Y, J. t.^roughout this case has made reference to " partial execution " in 
1892 connection with this deed. There is no such thing as "partial 
Ayrn 13. execution" as against each of the parties of the second part to the 
deed. It is the deed of, and the complete* deed of each individual 
member as soon as he signs it, and every fresh signature makes it a 
fresh deed as against each new member, although the same old deed 
as far as the trustees are concerned. Immediately the first new 
member comiBs in and signs, seals, and delivers the deed after the 
coming into operation of the Stamp Act, that is the time the liability 
to stamp arises. The plaintiffs might have provided against it by 
having a new deed, an«J they cannot now be allowed to take advantage 
of their own negligence and be relieved from the responsibility of 
contributing towards the revenue because of that negligence. As to 
the proposition that revenue Acts are to be strictly construed. Cairns, 
L.C., explains what is meant by that statement in Pryce v. Mon^ 
mouthshire Canal and Bailway Companies (svjp,) There is no 

* Between September 22, 1891, and April 13, 1892, His Honor Mr. Justioe Boaoant 
left the colony on leave of absence, and therefore took no farther part in this case. 
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a priori liability in any subject to pay any particular tax. No ^^^^ court 

reason founded on any antecedent relationship between the taxpayer ^??? 

and the taxing authority can, therefore, be brought to bear upon the ^otme? ** 

construction of the Act, and therefore the taxpayer has a right to 

stand upon a literal construction of the words used. A taxing Act 

is to be construed by the same rule as any other Act. Mersey Docks 

and Harbor Board v. Lucas (sup.), Partington v. Attorney- General 

(sup.)f Gollim V. Welch (5 C.P.D. 29), Lion Insurance Association 

V. Tucker (12 Q.B.D. 186). As the deed requires to be stamped, 

the only possible question that can arise as to its admissibility 

in the present action is — Does it require one stamp only, or does 

it require one for each signature? If one for each signature 

then same could be admitted against those who signed before the Act 

without being stamped ; but if only one stamp, i.e. stamped as a 

whole, then it cannot be admitted in evidence in civil proceedings for 

any purpose whatever without that stamp. It certainly could not be 

given in evidence in an action against any members who executed it 

after the Act without being stamped. And all the cases plainly show, 

and the text- writers agree, that in a case like the one now before the 

Court only one stamp is required. Tilsley's Stamp Laws (3rd Ed. 

pp. 271. 272, 284, 287). This is conclusive, and as admissibility is 

not the test of stampability, but stampability the test of admissibility, 

this deed cannot be given in evidence without first being stampetf 

as a deed with a £1 stamp. Robinson v. Bryborough (6 T.E. 317), 

Webber v. Mowbray (2 F. & F. 310), Oatly v. Fry (L.R. 2 Ex. Div. 

265), Clarke v. Eoche {sup.) 

Kingston, Q.G., in reply — If the word " executed " in sec. 16 
of the Stamp Act 1886 means completely executed, then deeds not 
completely executed after the passing of the Act are also excluded 
from liability. If partial execution is not sufficient to exempt, it is 
not sufficient to create a liability. A beneficial exemption must 
receive a beneficial construction. Maxwell (191, 192). The party 
seeking to bring an instrument within the Stam Act must, as it were, 
hit the bird in the very eye. Phillips v. Morrison (13 L.J. Ex. 212). 
See also as to rules of construction Morley v* Hall (2 Dowl. P.O. 
494), Wroghton v. Turtle (11 M. & W. 561), Commissioners of Inland 
Revenue Y. Angus (23 Q.B.D. 579). See also definition of the word 
*' executed " in the Stamp Act 1886, sec. 2. In sec. 18 of the Stamp 
Act 1886 the words ^' exempt as aforesaid " have reference to sec. 18 
of that Act, and that section must be construed to apply to instru- 
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FDLL COURT ments executed after the Act. Tlie policy of the Act is that it shall 

^^ Apply *o future deeds. To reject this instrument the Court must 

^OiHKBs** come to the conclusion that execution hy ninety-nine people of a deed 
.ScAirasLL. ^^ore the passing of the Stamp Act 1886 would not be execution 
under sec. 16 of that Act, and that one signature afterwards would be. 
If the deed requires stamping by some of the parties and not by 
others, it is sufficient as against the parties liable to show that it was 
stamped. Copley y. Day (13 East 241). 
BUNDEY. J. BuNDET, J. — ^This is an action by the trustees of the Austral Club 
September 20. to recovcr f rom the defendant the sum of £20, alleged to be due from 
him under a guarantee contained in the deed of settlement of the 
club. Upon the trial before the Acting Chief Justice (Mr Justice 
Boucaut) the plaintiffs sought to put this deed in as evidence, when 
it was objected to because it was unstamped. The plaintiffs' counsel 
contended that as the deed was executed in 1879 the Stamp Act of 
1886 had no application, as that Act expressly exempted all instruments 
executed before it came into operation. The defendant's counsel, 
however, disputed the exemption so far as this particular deed was 
concerned, as, although the defendant executed it before, several 
other members signed it subsequently to the passing of the Stamp Act ; 
and they contended that each fresh signature rendered it the deed of 
the several persons so executing it, or, in other words, a fresh deed, 
and consequently inadmissible as evidence for any one or any purpose 
until stamped. The plaintiffs' counsel declined to pay the stamp duty, 
and his Honor the Acting Chief Justice considering the defendant's 
argument to be well founded directed a nonsuit. A rule nisi was 
obtained to set aside the nonsuit upon the grounds — 1. Improper re- 
jection of evidence in refusing to admit the deed unstamped. 2. That 
the deed was executed long prior to the coming into operation of the 
Stamp Act of 1886. Upon the argument to make the rule absolute 
it was admitted that the defendant signed the deed long prior to the 
date of the Stamp Act 1886. The solution of the points raised rests 
upon the construction to be placed upon clauses 3 and 16 of that Act, 
which are as follows : — Clause 3 says — *' From and after the coming 
into operation of this Act, but subject to the exemptions contained in 
the schedule to this Act, there shall be charged for the use of Her 
Majesty, her heirs and successors, upon the several instruments speci- 
fied in the said schedule the several duties therein specified ;" and 
clause 16 provides that *' it shall not be necessary to stamp any instru- 
pient executed before the coming into operation of this Act." A 
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first reading of the preceding clauses might lead one to infer that it full coubt 

is a very simple point to determine. That it is not such an easy task ^^? 

was evidenced by the fact that the Acting Chief Justice had consider- ^otSm''^ 
able difficulty in arriving at a view satisfactory to himself, and the scammell. 
Full Court has found it necessary to reserve its decision. The diffi- bundey, j. 
culty arises from the peculiar nature of the deed of settlement which 
was made between " the several persons whose hands and seals are or 
shall be from time to time thereto subscribed and affixed, being the 
members of a certain club in Adelaide called the South Australian 
Club of the one part and the plaintiffs of the other part." Upon its 
face, therefore, it contemplates future parties, who, of course, executed 
it as they became members of the club. It is stated that about half 
of those signed it after the Stamp Act of 1886 came into force. It is 
also a deed of indemnity, by means of which the trustees (the plaintiffs) 
are to be saved harmless from the liabilities of the club, the plaintiffs 
on their part declaring they held the club's property upon trust for 
its men^bers. It is thus a deed for a common object, each member 
having a several though limited liability. The learned counsel for the 
defendant contended that as it was executed from time to time it 
became the deed of each at the time of such execution, ai\d that so far 
as the Stamp Act is concerned it is like the deed poll of each person 
80 signing ; that being for a common purpose it required only once 
stamping to make it admissible in evidence, although the opposite rule 
would apply where different purposes were attempted to be effected 
by different individuals in one instrument ; that admissibility in 
evidence is not the test of its liability to be stamped, but such 
liability is the test of admissibility ; that it was a condition 
precedent to its being used in evidence at all that it must 
first be stamped ; that if the argument for the plaintiffs prevailed 
and the trustees sought contribution from those who signed the 
deed since the Stamp Act no such contribution would be recover- 
able ; that the question of its liability to stamp duty is not divisible ; 
that is, the Court cannot say it was a completely executed deed before 
the Act when some of the parties liable to be sued under its provisions 
signed it after the Act came into force. A large number of cases 
were cited to support these contentions, but from the view I take of 
the matter it is unnecessary to refer to them. It is clear from the 
authorities to which our attention has been called by the plaintiffs* 
counsel that all charges upon the subject must be imposed in clear 
unambiguous language. Ii^ FhilUps and Another v. Morrison ancf 
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FULL couET Another (13 L.J. Ex. 213) this is put forcibly and Buccinctly. The 

??^ Court said — " The party who seeks to bring an instrument within the 

^Othibs"* Stamp Act must show clearly that it falls within it ; he must, so to speak, 
ScAMMKLu ^^* *^® ^^'^ ^° *^® ^®^y ^y^' ^® ^^^ make no intendments in favor 
BUNDET J. ^^ liability." Not only so, but the matter should not be left doubtful. 
See Oommissioners of Inland Revenue v. Angas (23 Q.B.D. 589). In 
that case Lord Esher, M.R., said — " Now the first thing to be observed 
is that when the Legislature assume to impose a tax on the subject 
they must do so in clear and distinct terms. If the matter remains in 
doubt the subject is entitled to judgment." The preceding dicta 
appear to me to help us in the present case from two standpoints — 
First, the onus is on the defendants to show that the deed must be 
stamped ; secondly, if this be doubtful they cannot succeed. The Act 
expressly exempted any instrument executed before it came into opera- 
tion. The deed tendered in this case as evidence is an instrument 
within the meaning of the definition clause of the Act. It was a per- 
fected instrument so far as the plaintiffs and defendant were concerned 
years before the Act was passed. If the day after the Stamp Act 
came into operation, and before any other signatures were attached to 
it, this deed,had been offered in evidence on behalf of either of the 
parties to this action it would undoubtedly have been receivable. Its 
subsequent execution by other members of the club neither derogated 
from nor added to its legal effects so far as the plaintiffs and defendant 
are concerned, but even were this otherwise I do not think we are 
called upon to enquire or consider the question of its effect. The sole 
matter for our determination is as to whether it is an instrument 
executed before the coming into operation of the Stamp Act 1886. I 
think it is, and that consequently it is receivable in evidence without 
a stamp. It would be presumptuous on my part after my learned 
colleague (the Acting Chief Justice) thought otherwise to say that the 
matter is free from doubt ; but that learned Judge had not the advan- 
tage of hearing the argument that has been addressed to us by the 
learned counsel for the plaintiffs, and I do not, therefore, feel the 
hesitancy to overrule a decision that would naturally arise under other 
circumstances, as we are only dealing with a point taken at nisiprius, 
and not with a considered judgment. It is quite possible that the 
learned Judge would have arrived at a different conclusion had he 
heard the argument Mr Kingston has favored us with in moving the 
rule absolute. Assuming, however, that there is good cause for doubt 
then the case of the Gommissioners of Inland Itevenj^ v. Angas 
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(sup.) clearly shows that the plaintifE is entitled to our judgment. ^^^^ court 

For the reasons given I am of opinion that the nonsuit should be set , i^ 

aside. 

Way, C.J. — In this case I have the misfortune to differ from my 
learned colleague. I regret this particularly because Mr Justice 
Bundey has had the opportunity of hearing the whole of the argument, 
and has evidently gone to so much care in preparing his judgment. 
As to the principles involved I am entirely at one with my learned 
colleague. It is as to the application of those principles to an 
admittedly difficult subject that we differ. It must be admitted tl^at any 
difficulty which there may be is in no way due to any unscientific ex- 
pression or carelessness on the part of the draftsman of the 8 tamp Act. 
There are few Acts in the Statute-book which are more exactly and 
accurately expressed than the Stamp Act, and it is not with any 
desire to flatter the draftsman, but only an act of justice to say 
that he has done a great public benefit by the remarkably able 
way in which he has dealt with the very difficult subject of this par- 
ticular Act. The difficulty is inherent in the point we have had to 
discuss. However carefully Acts of Parliament may be framed 
Courts of Justice always will and must necessarily have to deal with 
difficult questions, because the Legislature cannot anticipate all the 
complications to which the subject matter of legislation will have 
subsequently to be made applicable. I desire also to express my in- 
debtedness to the Bar for the ability and research with which the 
case has been argued. There are two or thxee points on which all 
parties are agreed as to the construction of the Act ; a few general 
principles which have been evolved from the chaos of cases upon the 
construction of the Stamp Acts. One is the principle which my 
learned colleague has stated so forcibly, that any tax must be imposed 
in clear and unmistakable language. Another is that when a deed is 
executed by ever so many parties, thus creating several liabilities with 
a common object, one stamp duty alone is payable in respect of it. 
This deed is in t^e form of an indenture between the parties, and it 
is admitted that when the deed was executed before the coming into 
operation of the let it did not require stamping. It is likewise ad- 
mitted by the counsel for the defendant that if the deed had not been 
executed by any other person after the coming into operation of the Act 
it would clearly have come within the language of section 16, which 
exempts deeds executed before the coming into operation of the Act 
from the payment of duty. The counsel for the plaintiff admits that 
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FULL couET jf j-j^^ ^^^^ y^^^ ^^^^^ p^^ -^^ evidence against any of the parties who 
^ executed it after the coming into operation of the Act it would be 

chargeable with duty. That admission is to my mind decisive of the 
case, because section 3 lays down that after the coming into operation 
of the Act, subject to exemptions, there shall be charged upon the 
several instruments specified in the schedule the several duties therein 
specified— that is to say, before the coming into operation of the Act 
the deed or the settlement between Sir Edwin Smith of the one part 
and Mr. William Longbottom and others on the other part, and after 
the coming into operation between Sir Edwin Smith and others on the 
one part and Messrs W. Longbottom, T. A. Horn, and others on tlie 
other part. Immediately the deed was executed by Mr Horn there 
was a debt created to Her Majesty which could have been sued on for 
payment of the duty on a deed of this description under the Act. 
That fact has made me rather solicitous to find whether or not the 
Legislature intended that the deed should be stamped before it was 
put into operation against Mr. Horn or Mr. Scammell, or any of the 
parties executing, whether before or after the Act ; that is to Bay» 
whether or not there was a duty imposed upon beneficiaries under the 
deed to stamp it. I expected to find within the four corners of the 
Act that that deed was not to be put in evidence for their benefit, and 
that the Crown was not to be put to the inconvenience of sueing for 
a debt that was plainly due from the beneficiaries under the deed in 
respect of the duties imposed under this Statute. Upon that general 
principle I should have expected that the language of the Act required 
that the duty should be paid before the beneficiaries took advantage of 
it in Courts of Justice. In my opinion the deed when executed by Mr. 
Horn after the coming into operation of the Act, was a deed not to be 
exempted as having been executed before the coming into operation 
of the Act. The deed is between several parties, and before the com- 
ing into operation of the Act the party on " the other part " was Mr. 
Longbottom, and afterwards Mr. Longbottom, Mr. Horn, and others. 
The trusts of the deed were different before the execution of the deed 
by Mr. Horn and a dozen other persons who have now executed it. The 
liability also was different. It is a mere accident that the liabilities 
of the company amounted to more than £20 apiece so far as the share- 
holders were concerned. If they had amounted to £lO apiece the 
ratable amount would have been different from what it was previously. 
Not only are the parties and the trusts and the direct liability 
different since the coming into operation of the Act, but there is also 
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a different liability between the parties inter se. Those persons called ^^ll court 

upon to pay the trustees an instalment under the settlement are now ^^ 

entitled to a contribution inter se between a larger number of persons. 
I have, therefore, come to the conclusion that the Statute hits the 
bird in the very eye, and that this deed plainly ought to have been 
stamped immediately after it was executed by one person subse- 
quently to the coming into operation of the Act ; that it cannot be 
given in evidence till it was stamped ; and that my learned colleague 
the Acting Chief Justice was right in rejecting the deed for the 
purpose of evidence. The nonsuit therefore will stand. 
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In the Supreme Court. — In Banco. 

In the Matter of the Will ot L. F. H. W. RICHTBE, 

Deceased. 

WtU-^Comtr actions— Bequest of all ^* moneys " 

B. the testatrix, by her last will and testament made to her brother and sister a 
bequest (in the words of the will) of **all moneys lent on mortgage or otherwise 
belonging to me the testatrix at my decease absolutely share and share alike." There 
was a beqnest of certain specific legacies to other legatees. 

The testatrix died possessed of household effects and £2 in money. She was at 
her death entitled nnder the will of one K. deceased, to } share of K.'s residuary 
real and personal estate which had not been realised, but the value of which was 
ascertained after R.'s death. K. by his will directed that for the purpose of trans- 
mission and enjoyment his residuary real and personal estate should be considered as 
money. 

Held, that under the bequest of '^all moneys " the brother and sister took the 
interest of the testatrix under E.'s will. 



This was a summons for advice and direction in matters connected 
with the construction of the will of L. F. H. W. Richter, deceased, 
under the Administration and Probate Act 1891, section 99, which 
summons was referred by the Chief Justice in Chambers to the Full 
Court. 

Mrs. Eichter, the testatrix, made her last will dated the 14jth May, 
1890, and after directing payment of her just debts and testamentary 
expenses she gave and bequeathed unto her brother and her sister 
(in the words of the will) " all moneys lent on mortgage or otherwise 
** belonging to me (the testatrix) at my decease absolutely share and 
"share alike." The testatrix further made a bequest of certain 
specific chattels to her mother and sister, and appointed her brother 
and sister executors of her will, but the former resigned. There 
was no residuary bequest. The testatrix died possessed of certain 
personal effects and £2 in the bank. She was entitled under the will 
of J. A. R. Kickebusch, deceased, to i share of the proceeds realised 
by the sale of his residuary real and personal estate, but at the time 
of her decease such residuary real and personal estate had not been 
converted into money, although Kickebusch directed in his said will 
that from and after his decease, for the purpose of transmission and 
enjoyment, his residuary real and personal Qstate should be considered 
as money. The value of such I share had been ascertained prior to 
this application but after the testatrix's death and amounted to £351 ; 
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and the questioQ for the Court was whether the share or interest to ^^^^ coxtet 

which the testatrix was entitled under the will of Kickebusch passed i^? 

to her brother and sister under her will by virtue of the words [jJ;*^ii^?l!^^ 
" all moneys lent on mortgage or otherwise belonging to me at my ^ p^JJ^™*' 
"decease/' or whether there was an intestacy as to the same. 

Lathlean for the executrix — The Court will not construe language 
in its technical sense where by the context of the will and sur- 
rounding circumstances it appears that the testator's intention was 
that a larger meaning was to be attached to the term employed than 
it technically conveyed. She could not mean by "money" cash in 
hand or in the bank. There was none worth dividing, so that clearly 
under the word " money " the whole of the personal estate must pass. 
There is the fact that the testator Kickebusch designated his residuary 
real and personal estate for the purpose of transmission and enjoy- 
ment "money." Gadogan v. Falagi (25 Ch. Div. 154), OUoumley v, 
Townley (53 L.J. Ch. 516). 

J. M, Solomon for the husband of the testatrix — The word " money" 
must be construed in its technical sense. The testatrix never intended 
that the whole of her personal estate should pass under the term 
"money," as there were specific bequests made by the testatrix after 
the gift to her brother and sister. There is an intestacy as to part of 
the personalty. Low v. Thomas (5 DeG. M. & G. 315), Bondman v. 
Stanley (5 Jr. Eep. Eq. 346), Martin Y.Hobson (L.R. 8 Ch. 401), Byron 
V. Brandreth (L.E. 16 Eq. 475). 

Wat, O.J. — Kickebusch in his will directed that for the pur- way, c.j. 
poses of transmission and enjoyment the whole of his estate should 
be considered as money from the date of his death, and it is evident 
that the testatrix had that in her mind when making her will. In that 
will she used the words "all moneys lent on mortgage or other- 
" wise belonging to me," and, interpreting that passage, it is evident 
that in employing the term " money " she meant something more 
than money in the ordinary acceptation of the term. 

BuNDET, J. — The question in this case depends upon the con- bundby, j. 
struction to be placed upon the words "all moneys lent on mortgage 
"or otherwise belonging to me at my decease." Now, the word 
" money " when used in testamentary documents has in numerous 
cases been held to pass the vast proportion of a man's personal 
property. I know of no better authority upon the point than the 
case of Barrett Y. White (24 L.J. Ch. 724), not cited during the argu- 
ment. In that case Kindersley, V.C., at page 726 says — " One of the 
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FULL COUBT « njQgjj usual significations of the word ' money ' is that personal 

^ " property which a man possesses and which he distinguishes from 

tiiwiU^/L'l^"P^**®' furniture, Ac. It is a common thing to say that a man 
^ ^'^Srod"' " possesses a great deal of money, the meaning of which is that he 
BUNDBr J. "^*® great wealth, &c. In trying the question whether the term 
" * money ' is used as general residue or in its strict sense, it is 
*' material to consider whether there is any other clause in the will 
" which operates as a gift of the residuary property, because if there 
" were, that would be a strong reason for confining the word ' money ' 
" to its limited signification." In the case now under consideration 
there is no such residuary clause. The bequest is of money belonging 
to the testatrix at her decease. A portion of the property thus 
bequeathed was no doubt unascertained at her death, but the unascer- 
tained portion had been bequeathed to her by her deceased brother, 
who in his will expressly declared that for the purposes of trans- 
mission and enjoyment such portion should be considered as " money.*' 
The fact of its being unascertained at the death of the testatrix does 
not prevent its passing. See Bainhridge v. Bainhridge (9 Sim. Rep. 
p. 16). For the above reasons I concur in the judgment just delivered 
by my learned colleague the Chief Justice. 

The Court held that the brother and sister of 
the deceased took the share to which the 
testatrix was entitled under the will of 
her brother. 
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In the Supreme Court. — In Banco. 

In the Mattee of RICHARD CHAFPEY BAKER and 
WILLIAM BARLOW, Gentlemen two, Ac. 

Act No. 8 of 1868-9 (an Act to amend the. law relating to costs of practitioners in 
the Supreme Court)— The Insolvent Act 1886 and rules ^ Costs— Taxation, 

The jariadiotion of the Supreme Court or a Judge thereof under Aot No. 8 of 
1868-9 (intituled An Act to amend the law relating to the coats of practitionera of 
the Supreme Court) extends to ooata in insolvency proceedings. 

That jurisdiction is not taken away nor limited by The Insolvent Act 1886. 

Motion to rescind order for taxation of costs. 

This was a motion to rescind an order (in Chambers) of His 
Honor Mr. Justice Bundey, referring to the Master for taxation 
the bill of costs of the debtor's solicitor in the matter of a certain 
deed of assignment made pursuant to part xi. of The Insolvent Act 
1886. The order for reference was made in exercise of the power 
conferred by section 4 of Act No. 8 of 1868-9. 

J. B. Baker, in support of the motion — Under The Insolvent Act 
1886, sections 311, 312 and rule 25 of that Act the Eegistrar of the 
Court of Insolvency is the officer charged with the duty of taxing all 
costs in insolvency proceedings. The effect of these provisions is 
that the Act No. 8 of 1868-9 has now no application to costs in 
insolvency. Bohson (5th Ed. 55), Ex parte Blair ^ In re Mackie (L.E. 
5 Ch. App. 482), Ex parte Marsh, In re Marsh (15 Q.B.D. 340), In re 
Allingham (32 Ch. D. 36), approved in In re West, King and Adams 
([1892] 2 Q.B.D. 102). 

Oall, for the trustees — I rely upon the Act of 1868-9. That Act 
is not repealed, nor is the jurisdiction of this Court over prac- 
titioners' costs in all causes and matters under that Act affected by 
the enactment in The Insolvent Act 1886. Mere implication is not 
enough. Nothing short of express language could have the effect 
contended for. 

Wat, C.J. — ^There is an apparent conflict between rules 24 and 
25 under The Insolvent Act 1886 and the Act of 1868-9, and on the 
ground of this apparent inconsistency and on the construction of 
sections 311 and 312 of The Insolvent Act 1886 counsel in support of 
the motion asks this Court to find that it has no longer jurisdiction 
under the Act of 1868-9 in respect of costs in insolvency matters. 
The sole object of the Act of 1868-9 was to farther regulate the 
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FULL couBT practice in respect to practitioners' costs generally and to give to the 

^ _ Supreme Court summary powers of control in relation thereto. The 

Ricro ^Amr legislation contained in The Insolvent Act 1886 and the rules made 

^^"ablow^''* ^^©reunder, so far as they relate to costs, only regulate the practice 

gentlemen two, ^f ^]^q Court of Insolvency. Much more explicit language than that 

wXy^cj. relied upon will be required to convince us that the Legislature 

intended by sections 311 and 312 of The Insolvent Act 1886 to take 

away or limit the general jurisdiction of the Supreme Court as to 

costs. The order will not be disturbed. 

BuNDET, J., concurred. 
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In the Supreme Court'-'In Banco. ^^^^ C^^^^ 

WAY, C.J. and 
T n A TT-vrT^ BUNDEY, J. 

Ik be BAYNE. 



1892 
Administration and Probate Act 1891 — Application for advice. November i. 

I Under speoial oironm stances the Conrt may anthorise trustees to advance moneys 
ont of the corpus of their trust estate to the owner of a life interest in part of the 
estate on his giving security to the trustees to the satisfaction of the Court. 

Heabing of application for advice under the Administration and 
Probate^ Act 1891, clause 99, sub-section I. This summons had been 
referred from Chambers to the Full Court. The Court was asked to 
authorise the trustees to advance a sum not exceeding £3,000 out of 
the trust estate of the late David Bayne to pay off charges incurred 
by Lieutenant Bayne upon his life interest under his father's will. 
The trustees proposed to take as security for repayment of the 
advance the mortgage of Mr. Bayne's life interest, coupled with his 
life insurance. 

Moulden, in support of the application, cited De Witte v. Palin 
(14 L.R. Eq. 251), also In re Howarth (8 L.R. Ch. 415), In re 
Hamilton (31 Ch. D. 291), and Cadman v. Cadman (33 Ch. D. 397). 

Per Curiam — Under the special circumstances we can make the 
order. Costs as between solicitor and client to come out of the 
money advanced. 
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In the Supreme Court. — In Banco. 
JAMIE80N V. HIJDDART, PARKER & CO. LIMITED. 



N(nemher 16. Negligence — Contributory negligence — Common employment— Power of Judge 

or Magistrate to withdraw case from Jury, 

J. the plaintiff (a Inmper) Bnatained injnries in conseqaence of. the alleged negli- 
gence of the defendants in permitting the hatch of the defendants' steamer 
" Nemesis " to be in a deficient and dangerons condition, whereby the plaintiff, who 
was working on the hatch, fell into the hold and was injured. 

There was evidence that the crossbeam of the hat.oh had been partly embedded 
in the cargo of the ship, and had been raised by the application of steam power 
during the last voyage of the ship. 

It was suggested by the plaintiff that the beam had been bent by the extraor- 
dinary force applied to it. There was uncontradicted evidence that steam force was 
used to force it into its position in the hatch. 

The stevedores were employed in unloading the ship with the assistance of the 
, ship's men, under the orders of the third officer of the ship. 

In consequence, it was alleged, of the bend in the crossbeam, the ** fore-and -after " 
could not be raised by ordinary steady pressure of steam, and force was used to jerk 
it out. 

Before the order to jerk the crossbeam out was given, the third officer gave the 
order ** stand clear.*' When the order to stand clear was given, the plaintiff was 
standing on the after-part of the hatch with the object (it was alleged) of catching the 
'* fore-and-after " as it was raised. 

It was alleged that in consequence of the bend the crossbeam sprang back and 
the entire hatch coUapsed, precipitating the plaintiff into the hold. 

Held, that on this evidence the presiding Special Magistrate should not have 
withdrawn the case from the jury. The questions of negligence or contributory 
negligence are questions solely for the jury. No preponderance of evidence on one 
side or the other can transfer the right of decision to the Judge. Although a plaintiff 
has by himself or by his servants been guilty of negligence, yet if such negligence 
did not directly partly cause the accident, the plaintiff can maintain an action. 

Held also, that on the evidence there was no common employment. 

Motion to make absolute a rule nisi for new trial herein. 

In an action in the Local Court of Port Adelaide, on trial before 
the Special Magistrate and a jury, the plaintiff was nonsuited on the 
ground that there was no reasonable evidence of negligence to go to 
the jury. 

Kingston, Q.C., and Nesbit now moved to make the rule nisi for 
order for new trial absolute. 

Downer, Q C. (with him Dempster), showed cause. 

[BuNDBY, J. — I have gone through the case, and I can find no 
evidence of negligence on the part of the defendants.] 

Nesbit, in support of the rule — The men were entitled to assume 
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thafc the hatch was in a proper condition, which it was not. I am ^'^^^ court 

entitled in support of the rule to address the Court as if in answer to ^^? 

a motion for nonsuit. Jamiesow 

[Way, C.J.— What is the meaning of the order to " stand clear '' ?] ^JJ^^^g;' li^l] 

Nesbit — There were a lot of men there, and thej say the order 
was to stand clear of the " f ore-and-after " when it came up. 

[Way, C.J. — It appears that if there was anything requiring un- 
usual strain it was an unusual state of things, and the men might be 
expected to know it.] 

Neshit — There was no damage if the hatch had been in normal 
condition. The men assumed that the " fore-and-after " was a little 
tight. They expected only the normal risks of their employments. 
It is usual and proper to stand on the adjoining hatch when the fore- 
and-after is being removed. It is usual to take the " fore-and-after " 
out by the steam-winch on steamers. 

Downer y Q.C. (contra) — Under these circumstances it looks as if 
the defendants should have warned the plaintiff of an unusual con- 
dition of the hatch. They tried to take the " fore-and-after " out by 
hand. It is not usual to stand on the hatch when the " fore-and- 
after " is being jerked out. 

[BuNDEY, J. — The third officer knew how the "fore-and-after" had 
been forced in by steam. Was there not a duty on him to inform the 
men of its unusual condition ?] 

Downer J Q.O. — I refer to Smith on Negligence (p. 156), Campbell 
(62), The Bernina (12 P.D. p. 58, 13 App. Ca. 1), Davies v. Mann (10 
M. & W. 549). I submit that there was common employment. There 
is no evidence of negligence on our part, and evidence of con- 
tributory negligence on the plaintiff's part. 

Nesbit — I refer to Dublin, Wicklow and Wexford Railway 
Company v. Slattery (3 App. Ca. 1155, Lord Selborne at page 
1189). Whether there was contributory negligence on the 
part of the sufferer must be deteVmined by the jury as a 
matter of fact. Though I am far from saying that there was 
not evidence that the plaintiff largely contributed to the accident 
by his own negligence, yet that is for the jury, and there was clearly 
some evidence for them that the defendants did not use reasonable 
precautions, and that the Judge therefore would have been wrong if 
he had nonsuited the plaintiff. Indermaur v. Dames (L.R. 1 C.P. 274). 
Unusual risk was only the risk which would result with the hatch in 
4 normal condition. It was consistent with a normal condition of 
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PULL COURT things. The existence of the bend was not made known to the men, 

^^? and was in no way to be anticipated by them on account of force 

jABinisoN required to pull it up, or the order to do so. It is a bow at tension 
?ER afco. Ltd! point— a man trap. A simple lateral or longitudinal swelling would 
account for the tightness. The fact that the order to stand clear was 
given by the foreman stevedore bears out the construction placed upon 
the order by the men. He did not know of the bend. Smith on 
Negligence (p. 156), Osborne v. London and North-Western Railway 
Company (59 L.T. p. 227, 21 Q.B.D. 220), Gamphell on Negligence 
(2nd Ed. p. 62). On the question of contributory negligence — Smith 
(Ist Ed. p. 150), Radley v. London and North-Western Bailway 
Company (1 App. Ca. 754), Heaven v. Pender (11 Q.B.D. 603); 
Momhery v. Qrent- Northern Railway Company (14 App. Ca. 179, 61 
L.T. 566). There is no evidence of common employment. The 
cause of the accident was the improper state of the hatch. We 
had a right to suppose that the hatch was in such a condition that we 
could do our work safely. There must be a common master. Johnson 
V. Lindsay ( [1891] 1 App. Ca. p. 371). 

Downer y Q.C. — My learned friend cited two classes of cases — one 
dealing with questions proper to go to the jury, and showing that 
contributory negligence is always a question for the jury, and the 
other practically the case of Johnson v. Lindsay {sup.), which was 
said to be opposed to my argument as to common employment. I 
said that Weigatt v. Fox (11 Ex. 832) had been questioned. A 
servant of a sub-contractor may at any time be lent. See judgments 
of Lords Herschell and Watson Johnson v. Lindsay ( [1891] 1 App. 
Ca. at pages 377 and 382). 

[Way, C.J. — It would be competent for the jury to find as a fact 
that the ship was helping the stevedore. And there is another ques- 
tion — whether the ship and stevedores had distributive duty? I 
think that would be a question of fact. According to Lord Watson, 
the onus is in you. We do not know at present whether there is a 
common employment or not. When there i^ prima facie evidence it 
must go to the jury. If you displace these facts it must be by 
evidence. Assuming that there was a common employment, even if 
conclusively shown, it must go to the jury.] 

Downer, Q.C, — I can show that that is not so. Johnson v. Lindsay 
(sup.) is not in conflict with law,, as laid down by Lord Justice 
Blackburn. If the plaintiff establishes both, the case may be with- 
drawn from the jury. Dublin, WicMow and Wexford Railway Com- 
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pony V. Slattery (sup.). There are two things the plaintiff alleges— ^^^^ couet 
he says that we were negligent and caused the injury. ^^ 

[Wat, C.J. — The owners of the ship had an interest in having, the Jami«8oh 
ship discharged. It was the business of the owners to have every- ^JJ^cS J^J; 
thing in order. There is evidence to go to the jury that the beam was 
bent, and the men carrying out the work in the usual way caused the 
beam to fall. This seems complete. The defendants say in answer 
that there was negligence in standing in a dangerous place — contribu- 
tary negligence. However strong you are on that point, it must go 
to the jury. The plaintiff would be required to know the extent of 
the peril, and that would have to go to the jury.] 

Downer, Q.C. — I submit that there was nothing to go to the jury. 
The plaintiff has got to prove that the injury was caused by our 
negligence. Admitting for the sake of argument that there is 
evidence the plaintiff proved that as regards which the onus was 
upon us, all that can be said about this case is that there are four 
Judges against four. 

[Wat, C.J. — The negligence was in having the beam in an 
improper condition without giving notice.] 

Downer, Q.C. — The negligence, if any, was in not giving notice. 
The plaintiff knew there was something abnormal to require such 
extraordinary force. 

[BuNDET, J. — The officer knew he had forced it in at great 
pressure ; the men did not.] 

Downer, Q.C. — The ship was simply assisting the men, and the 
men knew that there was something wrong owing to extra pressure 
being put on. The plaintiff did not move in consequence of the order 
to stand clear. The direction of his own master was as good as a 
warning by the ship. 

[Wat, C.J. — The crossbeam being bent added an element of danger 
of which the men did not know, and it seems to me that the case 
must go to the jury. The men knew it was dangerous, but not of the 
special defect. It is a question whether there was negligence, and if 
so whether the plaintiff was so reckless that he contributed to the 
injury. Here how can we say that there was no evidence to go to 
the jury ?] 

Downer, Q.C. — I think your Honors are inferring too much. The 
men were as much experts as the officer, who had no authority over 
them at all. They chose to disregard the notice. 

[Wat, C.J. — I recognise the force of your argument, and as a 
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PULL COUET jur jman might feel mucli pressed by it ; but you have not shown me 

^^ that the case ought not to have gone to the jury. The proof of notice 

jAxnsoH clearly rests with the defendants. The plaintifE shows a concealed 
«E A^Co. EiS' ^*^g«r which he did not know of. The onus is on the defendants to 
prove the notice. 

BuwDBT, J. — If I were a juryman I should have great difficulty in 
dealing with this. I think the third officer ought to have said — 
" Look here, men ; I forced the beam in by steam, and there is 
"danger; come ofE the hatch." 

Way, C.J. — I think the jury would have been justified on the 
evidence in finding a verdict for the plaintiff. When there is direct 
evidence of negligence, however strong the evidence of contributory 
negligence may be, it is a question for the jury, unless it negatives 
the original negligence altogether.] 

Downer, Q.C. — The question is, was there negligence which caused 
the accident? We may dismiss all cases from our minds. The 
plaintifE says defendants* case is contributory negligence, and says 
contributory negligence is matter for the jury. I submit that it is 
simply a question were we negligent, and whether the warning of 
which the plaintifE took no notice was sufficient ? Now, as to common 
employment, they say that the third officer interfered and the plaintifE 
submitted himself to his orders, and the accident happened in conse- 
quence of those orders. This is common employment. 
WAY, C.J. Way, C.J. — It seems to me that this is a little ambiguous, and I 

think that is a matter for the jury. I think the probabilities are that 
in discharging a ship the stevedores are entitled to assistance of the 
ship's steam, and in which case there would be no common employ- 
' ment. The ship says — " I will lend you the third officer.** I think 
they may have been working together for the same end without a 
common employment. I do not think that the onus was on the 
plaintiff to prove that. If the plaintiff shows a common master he 
must be nonsuited. I think that the stevedoring company and the 
third officer were working with a common object, and that the steve- 
dores were entitled to the assistance of the winches. I think there 
were two different gangs of men without a common master. The 
subjects in question have been subjects of debate in the highest 
Courts in England. The case of BMin, Wichlow and Wexford 
Railway Company v. 8lattery {sup.) establishes that where there 
is evidence to go to the jury, it must go to them ; also, that 
negligence and contributory negligence are two things, and that 
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the evidence in respect of them will be considered distributively. ^^^^ court 

Where prima facie negligence is made out, the Judge is not 1^? 

justified in withdrawing it from the jury. The plaintiff was Jamwson 
employed in discharging the ship. It was the defendants' duty ^uddart. par. 
to supply machinery and to see that in the fittings of the ship ^ay~cj. 
there were no hidden dangers. There is direct evidence that the 
crossbeam was bent during the voyage and steam-power used to get 
it in. It could not be removed by manual power, or even by the 
ordinary pressure of steam, but that in order to remove it it had to 
be removed with a jerk. One witness saw the crossbeam straighten 
itself. The order to stand clear was ambiguous. It is a question for 
the jury whether the notice was sufficient. The defendants must 
know that the plaintiff had notice of danger to which he submitted 
himself. It appears to me that on the evidence the jury ought to 
have found that there were two employments — (1) Use of steam- 
engine under the officers ; (2) Stevedores for the purpose of dis- 
charging. The facts ought to have been allowed to go to the jury. 
I express no opinion as to the case as it was left at the close of the 
plaintiff's evidence. I confine myself to one question only — i.e. was 
there evidence to go to the jury ? I find that there was, and that 
there must be a new trial. 

BuNDEY, J. — In the case of The Bernina (12 P.D. pp. 61 to 84), bundey, j. 
although it was an appeal from the Admiralty Court, Lord Esher, M.B. 
in an exhaustive judgment deals with the common law applicable to 
transactions in which a plaintiff has been injured by negligence. He 
formulates eight propositions upon the subject which conveniently 
focus the common law upon it, and they have the additional advan- 
tage of being clearly and succinctly stated. The learned Master of 
the Rolls appears to hay« closely reviewed the previous decisions on 
negligence both in England and America, and the judgment is a 
highly instructive one. It overruled Thorogood v. Bryan (8 C.B. 115) 
and Armstrong v. Lancashire and Yorkshire Railway Company (10 L.R. 
Ex. 47). One of the propositions so given, and which I think 
applicable to the facts of the present case, is No. 5, and is as follows : 
— "If, although the plaintiff has himself or by his servants been 
"guilty of negligence, such negligence did not directly partly cause 
" the accident, as if, for example, the plaintiff or his servants having 
"been negligent the alleged wrongdoers might by reasonable care 
"have avoided the accident, the plaintiff can maintain an action 
" against the defendant," I apply the preceding proposition to the 



11^ LAW REPORTS. 

FULL couET evidence in the case now under consideration as follows : — ^Tliere is 
— uncontradicted evidence that on the passage from Melbourne steam- 



jAiinsoM power was used by the third oflBcer of the steamer to wrench the iron 
KiBR A^Co. L^S! crossbeam out from under the coal, where it had been allowed to get 
BUNDET, J. enabedded. It is alleged such force was used as to bend it ; then 
when he fqund it could not be fitted into its usual groove he again 
applied steam-power, and forced it into position with great force. 
Naturally, when it was wanted to unship it to discharge the cargo the 
extra power so used had jammed it so tightly as to prevent this. The 
officer who gave the former order appears to have been somewhat 
actively directing wherer and what hatches to unship, and he now 
directed steam-power to be again applied, and when it would not 
come by a steady pressure of steam, and whilst the plaintiff was 
standing on the adjacent compartment of the hatch, he directed a 
• loosening of the coil and a sudden pressure of sfceam to jerk it out. 
This was done, but the previous pressure was so great that when the 
fore-and-after was released it is alleged that the plaintiff was thrown 
into the vessel's hold and injured. Now, the view I take is this. The 
third officer, upon this evidence, knew of a danger he did not disclose 
to the plaintiff, or rather it is sufficient for me to say that there was 
evidence to go to a jury to say whether he did not know of this 
danger. Whether he did^or did not disclose it to the plaintiff, and 
whether, if he did not do so, was it or was it not a want of reasonable 
care on his part, by means of which the accident might have been 
avoided, I am not expressing any opinion. As to whether the plain- 
tiff was or was not negligent in standing on the adjoining compart- 
ment of the hatch when the fore-and-after was wrenched out, that is 
a question also for a jury to determine ; but whether the plaintiff was 
negligent or not is immaterial upon the point we have to determine. 
It is clear on the evidence as it stands that he, the plaintiff, knew 
nothing of the hidden danger beneath the coverings of the hatch, and 
therefore it is competent for the jury to say — ** We think the plaintiff 
" was negligent in standing upon the hatch " — (I don't say they would 
do so, as there is evidence to show it is customary for men to stand 
there at such times) — "still we are of opinion that the plaintiff's 
" standing there did not in any way directly partly cause the accident," 
and i£ they so found, and also in his favor on the main point, the 
plaintiff would succeed. It is for these reasons I think Lord Esher's 
fifth proposition may be found to govern this case. In the 
cfts^ of Dublin, Wicklow and Wexford Mailway Company v. Slattery 
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(3 App. Ca. 1155), cited by Mr. Nesbit, it is distinctly laid down that ^ull couet 

where there is conflicting evidence on a question of fact, whatever ^?^_ 

may be the opinion of the Judge who tries the cause as to the value JAMiBgow 

of that evidence, he must leave the consideration of it for the con- f JJJ^^co EiS" 

sideration of the jury. It is true that Lords Hatherley, Coleridge bundey, j. 

and Blackburn dissented, and thought that when there was not in the 

first instance uncontradicted evidence to establish the right of a 

plaintifE to a verdict a Judge might direct a nonsuit or verdict for 

the defendant, and that in the particular case they were considering 

there was enough to show even on the undisputed facts that the 

mischief had been the result of the plaintiff* s own negligence, and 

that a nonsuit or verdict for the defendant ought to have been 

directed. I am bound to say that at the commencement of this 

argument I was under the impression the law was as these three 

eminent Judges say it is. They were, however, overruled, and we 

are of course bound by the decision. The facts in 8lattery^8 case on 

the question of negligence are to my mind much weaker than those 

we are dealing with. It is also an important authority on the question 

of contributory negligence. Lord Penzance says — " It is competent 

*^ for a Judge to say negatively that there is not sufficient evidence 

** to go to the jury, but it is no more competent for him to declare 

** that one is proved more than the other; and Lord O'Hagan says *a 

" * Judge has no power to give any direction on a question of con- 

" * tributory negligence, the circumstances establishing such negli- 

'* * gence, and the inferences to be drawn from it were equally and 

"* conclusively for the jury.'" Further on he adds — "I cannot 

" understand how the mere strength of proof, where there is an issue 

''of fact to be decided, can transfer the right of decision to the 

** Judge. I do not acknowledge the force of the reasoning which 

** would convert an issue of fact into an issue of law, merely because 

*' there seems to be a complete preponderance of evidence on the one 

'' side, or because there is no evidence on the other. In such circum- 

'* stances the Judge may speak strongly, and point out plainly what 

"is the duty of the jurymen, and if they ignorantly or perversely 

" disregard his counsel and find without evidence or against evidence, 

"the injured party has his remedy, and the law is prompt to rectify 

" the wrong. But I am not aware of any principle, and cannot 

" discover any authority, which can warrant the transfer of juris- 

" diction and the duty of judgment on matters of fact formally 

" submitted to a jury merely because the case appears to the Judge 
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FULL couBT <* ^o be conclusively established on the one side or the other." These 

^^2 dicta show how completely the questions of negligence and contribu- 

Jamiksok tory negligence are within the province of a jury. If there is any 
«E*& Co. Ltd! ©^idence it is clear they have to decide, leaving the losing party the 
BUNDET.j. right of appeal* upon the grounds mentioned by Lord O'Hagan. 
Applying such dicta to the circumstances of the present case I am of 
opinion that there was some evidence of negligence fit to be con- 
sidered by a jury, and that it was not competent for the learned 
Special Magistrate to withdraw the case from their consideration, 
nor was it competent for him to decide the question of the plaintiff's 
alleged contributory negli8;ence. I think there ought to be a new 
trial. 

jRide absolute with costs. 
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In the Supreme Court. 



WAY, C.J. 



1892 



CUDMORE AND OTHERS v. CUDMORE and ANOTHER. ^ ^ ,, 

Mistake — Rectification of Instrument. 

D.C. and his three sons (plaintiffs, with M.C. wife of D.C.) carried on bnsinesB 
as sheepfarmers in New South Wales and dissolved partnership in June 1886, on 
which date the three sons covenanted to pay to their father or to their mother and 
the longest liver the snm of j£4,000 if demanded and interest at £6 per cent, until 
demand. The principal sum not to be demandable after the death of the survivor. 
To give security to the testator, one of the plaintiffs who managed his father's affairs 
gave instructions for a mortgage to be prepared to secure the balance of the principal 
(.£3,000), and, in preparing the mortgage, by inadvertence the principal was made 
payable on October 13, 1896, instead of in terms of the deed of dissolution. 

The said D.C. having died a doubt arose as to whether the said mortgage belonged 
to M.C. in her own right, or whether it belonged to the defendants (of whom she 
was one) in their capacity as executors of D.C. 

Declared^ (1) That the principal moneys secured by the mortgage were payable to 
the plaintiff M.C. ia her own right if demanded by her, and the interest was also pay- 
able to her inher^own right, and failing demand by her of the principal in her lifetime 
that the mortgagors were discharged. (2) That the mortgage be transferred to M.C. 
in her own right, judgment not to be given out for two months in order that notice 
might be given to i)arties 8Ui juris in the other colonies interested in the proceedings. 

This was a friendly action for the rectification of a certaim 
Memorandum of Mortgage. 
The claim was as follows : — 

1. The plaintifF Mary Cudmore is the widow of Daniel 

Cudmore, late of Claremont, Glen Osmond, gentleman, 
deceased, and resides at Claremont aforesaid, and as one 
of the defendants is executrix of the will of the said 
Daniel Cudmore, deceased, and the plaintiffs Daniel 
Henry Cudmore, Milo Robert Cudmore and Arthur 
Frederick Cudmore carry on business as pastoralists at 
Oakvale, in the province of South Australia, and Avoca, 
in the colony of New South Wales. 

2. The defendant James Francis Cudmore is a pastoralist, 

residing at Paringa Hall, Somerton, New Glenelg, and is 
one of the executors of the will of the said Daniel Cudmore. 

3. The plaintiffs' claim is against the defendants as the 

executor and executrix of the said will of the said Daniel 
Cudmore, deceased. 

4. By indenture dated the 30th day of June 1886, and made 

between Daniel Cudmore of the first part, Daniel Henry 
Cudmore of the second part, Milo Robert Cudmore of the 
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third part, and Arthur Frederick Cudmore of the fourth 
part, for the consideration therein mentioned, the defen- 
dants Daniel Henry Cudmore, Milo Robert Cudmore and 
Arthur Frederick Cudmore did covenant with the said 
Daniel Cudmore that they would on demand of the said 
Daniel Cudmore at any time during his life or after his 
decease at any time during the life of the defendant 
Mary Cudmore, on demand pay to hira or her the said 
Daniel Cudmore or Mary Cudmore the sum of £4,000 
sterling, and until payment thereof would pay interest on 
the said sum of £4,000 at the rate of £6 per cent, per 
annum during the lives of the said Daniel Cudmore and 
Mary Cudmore and the life of the longest liver of them, 
and the said principal sum of £4,000 should not be paid 
nor should it be demandable after the death of the longest 
liver of them the said Daniel Cudmore and Mary Cud- 
more, and that such demand should be sufficient if made 
verbally or in writing sent by post to them or either of 
them the said Daniel Henry Cudmore, Milo Robert 
Cudmore and Arthur Fi^ederick Cudmore. 

5. By Memorandum of Mortgage dated the 6th day of October 

1891, and registered in the Lands Titles Registration 
Office No. 253299, the defendants Daniel Henry 
Cudmore, Milo Robert Cudmore and Arthur Frederick 
Cudmore mortgaged their estate and interest in the 
lands therein described to the said Daniel Cudmore and 
did thereby covenant with the said Daniel Cudmore that 
they would pay to him the sum of £3,000 on the 13th 
day of October 1896, with interest in the meantime at 
the rate of £6 per centum per annum. 

6. The principal moneys mentioned in and covenanted to be 

paid by the said Memorandum of Mortgage are the 
balance of the said principal sum of £4,000 covenanted 
by the plaintiffs Daniel Henry Cudmore, Milo Robert 
Cudmore and Arthur Frederick Cudmore to be paid 
under and in terms of the covenant contained in the 
said indenture of the 30th day of June 1886. 

7. That the said Daniel Cudmore died on the 3rd day of 

November 1891, and by his last will and testament, 
bearing date the 9th day of March 1871, and three 
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codicils thereto, respectively bearing date the 16th day of ^^^» ^J- 
January 1873, the 1st day of August 1879, and the 11th _ i®^ . . 
day of May 1891, duly appointed the defendants James ^^^^^^^^^ 
Francis Cudmore and Maiy Cudmore executor and Q^p*\,ag 
executrix. ^'^^ Ahothkr. 

8. The said Mary Cudmore duly proved the said will in this 

Honorable Court in its Testamentary Causes Jurisdiction 
on the 8th day of June 1892, and the defendant James 
Francis Cudmore was granted double probate thereof by 
this Honorable Court on the 8th day of November 1892. 

9. The plaintiffs Daniel Henry Cudmore, Milo Robert Cud- 

more and Arthur Frederick Cudmore say that the 
covenant contained in the said Memorandum of Mortgage, 
providing for repayment of the said sum of £3,000 on 
the 13th day of October 1896, was entered into acci- 
dentally and by mistake and ought to be rectified. 

10. All the plaintiffs further say that the said mortgage was 

collateral only with and intended to be the same as and 
not a variation of the covenant contained in the said 
indenture, and that so far as regards the said covenant for 
payment in the said mortgage it does not represent the 
true intention of the parties thereto and ought to be 
rectified. 

11. The plaintiff Mary Cudmore never consented to any 

variation of the said covenant or to the said mortgage or 
such variation. 

12. No demand of the principal moneys secured by the said 

indenture and mortgage was made either verbally or in 
writing by the said Daniel Cudmore. 
The plaintiffs claim — 

1. A declaration that the said Memorandum of Mortgage in 

the pleadings mentioned was prepared in its existing form 
accidentally and by mistake, and that the same ought to be 
rectified so as to accord with the terms and conditions of 
repayment of the principal moneys as set out in and 
provided by the said indenture of 30th June 1886. 

2. And consequent thereon a declaration that the interest 

moneys secured by the said Memorandum of Mortgage 
are payable to the said Mary Cudmore in her own right, 
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bnt on the terms of the said deed of covenant as from the 
death of the said Daniel Cudmore. 
Alternatively the plaintifE Mary Cndmore claims — 

1. A- declaration that the principal moneys secured by 

the said Memorandum of Mortgage are payable to 
her in her own right if demanded by her pursuant to the 
said indenture, and that as from the death of the said 
Daniel Cudmore the interest moneys secured are payable 
to her in her own right. 

2. A transfer of the said Memorandum of Mortgage to herself 

in her own right whether such mortgage be or be not 
rectified as claimed. 
Defence of Mary Cudmore states — 

The defendant Mary Cudmore admits the statements made in 
the plaintiffs' claim. 
Defence of James Francis Cudmore states — 

The defendant James Francis Cudmore admits the paragraphs 

1, 2, 3, 4, 5, 6, 7 and 8 of the plaintifEs* claim. 
The defendant James Francis Cudmore does not admit of 
paragraphs 9, 10, 11 and 12 of the plaintiffs' claim. 
Symon, Q.G,, for the plaintiffs. 
B, A. Moulden for the defendants. 
Declaration as mentioned in headnote. 
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June 12 and 13. 



In the Supreme Court. — Oriminal Sittings. 
REG. V. SPOONER. 

Criminal Law Consolidation Act 1876 — PoUce Act 1869-70 — Embezzlement — 
Public Servant — Delegation of statutory authority — Receipt of money by 
virtue of employment. 

Prisoner was a constable appointed under the provisions of the Police Act 
1869-70, part I, and his duty was to act as clerk in the detective office, Adelaide. 
In 1875 the Commissioner of Police was entrusted by the Treasurer with the duty of 
issuing hawkers* licenses. Under instructions from the Commissioner the licenses 
were after that date issued by U. a clerk in the detective office, with the prisoner's 
assistance. U. fell ill and in his absence the prisoner issued the licenses, and, it was 
alleged, converted the license fees or some of them to his own use. Prisoner was 
indicted for embezzlement under section 193 of the Criminal Law Oonsolidation Act 
1876. , 

Held—{\) That prisoner, though not a civil servant, was employed in the public 
service of Her Majesty. 

(2) That the Commissioner of Police might lawfully delegate his authority as the 
receiver of license fees under the Licensed Hawkers Act No. 3 of 1863. 

(3) That the prisoner was entrusted with the receipt of the license fees '*by 
virtue of his employment " within the meaning of section 193 of the Criminal Law 
Consolidation Act 1876. 

Inpoematiow for embezzlement under section 193 of the Oriminal 
Law Consolidation Act 1876. 

The material facts are set out in the headnote and arguments. 

At the close of the case for the Crown, 

W. V. Smith, for the defence — I submit there is no case to go to 
the jury. It is the essence of embezzlement that the money taken is 
the property of the employer and is converted by the employ^. To 
satisfy the requirements of section 193 of The Criminal Law Consoli- 
dation Act 1876 it must be shown that the prisoner was in the public 
service and was entrusted by virtue of such employment with the 
receipt and custody of the money embezzled. As to the latter point 
it is proved that the prisoner was a mere volunteer ; he assisted a 
fellow clerk who was ill. He was not in the public service ; he was 
sworn in as a constable under the Police Act 1869-70 and his appoint- 
ment was duly gazetted. A policeman's status is defined by that Act, 
sections 8, 9, 10, and 104. The Act also clearly set out the duties of 
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WAY, C.J. tjjg police. It could be no part of his duty as a policeman to issue 

1890 licenses. 

Rkgina [Way, C.J. — They have to do whatever their superior officers 

spoonbe. order. All over the country they perform various duties. I am 

inclined to think a policeman is in the public service. The other 

point as to the construction of the words "by virtue of his employ- 

ment *' is much more difficult.] 

W. V. Smith— 1 cite Beg. v. Graham (32 L.T. 38). 

[Way, C.J. — That case showed that someone had authority to 
collect money, and the prisoner was appointed by the person having 
authority. The question here is, Did the prisoner receive certain 
money by virtue of his employment ? The Crown Solicitor must be 
heard on that point.] 

Stuart, Grown Solicitor — The Treasurer in 1875 delegated his autho- 
rity to issue hawkers' licenses to the Commissioner of Police. The 
police department is under the direct control of the Government. 
Prisoner was in that department aud had submitted to its rules. He 
had paid money received for license fees into the Treasury and 
received receipts, and whatever instructions he received from the 
Commissioner of Police were given by the Commissioner as delegate 
of the Treasurer. It is too late for the prisoner or his counsel to 
deuy his employment in the public service after submitting to 
the rules of that employment and acting therein. It follows equally 
that he received the money by virtue of his employment. In the 
case of an ordinary policeman his duty would be to take charge of 
money found on persons arrested by him. 

[Way, C.J. — He does that by virtue of his employment.] 

Stuart, Grown Solicitor — ^The Commissianer of Police must have 
clerks. It would be highly inconvenient to have the duty of receiving 
money and other secret duties of the detective office placed in the 
hands of outsiders. 

W, V. Smith in reply — The Commissioner of Police was delegated 
by the Treasurer to collect certain revenue. He cannot in his turn 
delegate under Act No. 3 of 1863 which gives the authority. On 
the other points see Beg. v. Tovmsend (1 Den. C.C. 167). 
June 13. Way, C.J. — On the previous day the learned counsel for the 

defence raised two contentions, the first of which I disposed of at the 
time it was brought forward. That objection waa that the prisoner 
was not in the public service. It is quite clear that he was a servant 
of the Crown and therefore in the public service of the province, 
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though not under the Civil Service Act. The next objection I have 
tn deal with is that under the Licensed Hawkers Act the person who - 
is authorised to issue licenses is the Treasurer of the colony or a 
person authorised by him. Those licenses were signed by the Com- 
missioner of Police and issued by the prisoner. I am inclined to 
think that the validity of the licenses so issued is doubtful, because 
the licenses are to be issued on the recommendation of two reputable 
householders. The person who issues the licenses has to judge 
whether the persons who come forward to recommend a man for a 
hawker's license are reputable and whether the licenses are in proper 
form. I have come to the conclusion that the authority to receive 
the moneys could be delegated to the prisoner, and he would be 
acting on the authority of the Treasurer through the Commissioner 
of Police^. It may be thart the licenses are invalid, but the money 
paid for licenses would none the less be the money of the Crown, and 
did not become the property of the prisoner nor the person paying it 
in. Then comes the last question, as to whether the prisoner received 
the money by virtue of his employment. The words of the statute, 
section 193 of the Criminal Law Consolidation Act No. 38 of 1876, 
are: — "Whosoever being employed in the public service of Her 
" Majesty, and entrusted by virtue of such employment with the 
" receipt ... of money, shall embezzle or take into his posses- 
"sion by virtue of his employment, or any part thereof . 
"shall be deemed to have feloniously stolen the same from Her 
" Majesty." The question cannot arise on a charge of embezzlement 
by a private prosecutor because the words " by virtue of his employ- 
ment " are left out both in the English and local Acts, but those 
words are left in both the English and local section in question. 
Stephen refers to the matter, and Q-reaves in his valuable work 
on the Criminal Acts shortly after they were passed also deals with 
it. The reason for leaving out the words " by virtue of his employ- 
ment " in the case of private prosecutions is because a servant or 
clerk receiving money and having no authority does not receive it by 
virtue of his employment. The question is not whether in the 
original employment the servant was engaged for the purpose of 
collecting money ; if he received a subsequent authority and acted 
under it he received the money by virtue of his employment as much 
as if he was engaged for that purpose. A case in point is that of 
The Queen v. Townsend (siip.) The case to my mind which is decisive 
on the question is that of Regina v. Smith (Lewin's Crown Cases 86). 
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In tliis case it has been suggested by*the learned counsel for the 
defence in the course of his able argument that Spooner was em- 
ployed as a constable, and that it was not part of his duty to collect 
reyenue. The answer to that is that the duties of the police are not 
defined in any Act, and if duties are imposed on them by the Q-ovem- 
ment which they do not consider to be within the ordinary scope of their 
employers, their course is to refuse to carry them out and seek such 
remedy as they are entitled to. Where, however, a duty is imposed on 
a member of the public service and he accepts it as a part of his duty, 
then I say it is not competent for him to turn around and say that the 
duties which he undertook and the moneys he received on account of 
the Crown were received not by virtue of his employment. The case 
of Regina v. Oraham (sup.) appears to me to strengthen that view. 
If we take the case of a policeman who is doing ordinary pavement 
duty, and being asked by a man who said *^ I want a license " and he 
took the money, that would not be receiving it by virtue of his 
employment but as a volunteer. On this question I have had an 
opportunity of conferring with my learned colleague Mr. Justice 
Boucaut, who has given the case his consideration, and we have come 
to the conclusion that the objection raised by Mr. Smith cannot be 
upheld, and that I ought not to throw a doubt on the criminal liability 
of the servants of the Crown. I will therefore not reserve a case. 



Prisoner convicted. 
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